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Addendum to Protective O der
(Case Nane)
(Case No.)

| T 1S FURTHER ORDERED as fol | ows:
1. DESI GNATI ON OF DOCUMENTS
Bef ore designating any specific information "Confidential"”

or "Confidential --Attorneys' Eyes Only," the designating party's
counsel shall nmake a good faith determ nation that the
informati on warrants such protection under Rule 26(c) of the
Federal Rules of Civil Procedure. Counsel should note that not
all confidential docunents warrant the "Confidential --Attorneys'
Eyes Only" level of protection. This heightened |evel of
protection is appropriate only for the nost highly sensitive
docunents; it is warranted only if "the potential injury is
substantial and cannot be prevented through the use of any device

| ess restrictive of a party's access to his lawer." Doe v.

Dist. of Colunbia, 697 F.2d 1115, 1120 (D.C. Cir. 1983). Thus,

the court expects the parties to use this designation sparingly.

See, e.qg., THK Anerica v. NSK Co., Ltd., 157 F.R D. 637 (N.D.

I1l1. 1993) (revoking party's right to use "attorneys' eyes only"
designation as sanction for bad faith overuse of that
desi gnati on).

A party may designate as "Confidential"” or "Confidential --
Attorneys' Eyes Only" docunents or discovery materials produced
by a non-party by providing witten notice to all parties of the
rel evant document nunbers or other identification wwthin thirty
(30) days after receiving such docunents or discovery materials.

Any party or non-party may voluntarily disclose to others w thout
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restriction any information designated by that party or non-party
as confidential, although a docunent may | ose its confidential
status if it is nmade public.

Counsel are cautioned that over-designation of docunents may
result in sanctions. The filing of docunents designated
"Confidential" or "Confidential --Attorneys' Eyes Only" puts an
addi tional burden on the court. Oten the party filing the
docunent is not the designating party. 1In that situation the
party does not have the option to unilaterally de-designate
docunents before submtting themto the court, and has no choice
but to request they be filed under seal. Over-designating
docunents can thus result in unnecessary work for the court in
sorting the docunents that deserve sealing fromthose that do
not, as well as additional work for the parties who nust then
re-file public versions of the non-confidential docunents. The
best way to avoid this result is for counsel to use best efforts
to make appropriate designations at the outset, and to pronptly
de- desi gnate a docunent when it cones to counsel's attention that

t he docunent is over-designated.

2. CHALLENGES TO CONFI DENTI ALI TY OF DESI GNATED MATERI AL

If a party contends that any material is not entitled to
confidential treatment, such party may at any tinme give witten
notice to the party or non-party who designated the material.
The party or non-party who designated the material shall have
twenty (20) days fromthe receipt of such witten notice to apply

to the Court for an order designating the material as
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confidential. The party or non-party seeking the order has the
burden of establishing that the docunent is entitled to
prot ection.

Not wi t hst andi ng any chal |l enge to the designation of materi al
as "Confidential" or "Confidential --Attorneys' Eyes Only", all
docunents shall be treated as such and shall be subject to the
provi sions hereof unless and until one of the follow ng occurs:
(i) the party or non-party who clains that the material is
confidential wthdraws such designation in witing; (ii) the
party or non-party who clains that the material is confidential
fails to apply to the Court for an order designating the material
confidential within the tinme period specified above after the
receipt of a witten challenge to such designation; or (iii) the

Court rules the material is not confidential.

3. REQUESTS TO FI LE DOCUMENTS UNDER SEAL

Any party wishing to file under seal any docunent(s)
designated "Confidential" or "Confidential --Attorneys' Eyes
Only" shall 1 odge the docunent(s) along with a Request for
Seal ing pursuant to Cvil Local Rule 79-5. The docunent(s) shal
be submtted in an appropriate envel ope | abeled with the case
name and nunber and the title of the docunent(s). Any party
claimng confidentiality for the information for which sealing is
requested shall serve and file declaration(s) from conpetent
W tnesses setting forth specific facts denonstrating that sealing
is warranted under Rule 26(c). This shall be done at the tine of

| odging, or within five (5) days thereafter if the | odger is not
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t he proponent of confidentiality. "For good cause to exist, the
party seeking protection bears the burden of show ng specific
prejudice or harmw |l result if no protective order is granted."”
Phillips v. General Mtors Corp., 2002 W. 972125 at *3 (9th Cir
May 13, 2002). The parties are cautioned that "[b]road

al | egations of harm unsubstantiated by specific exanples or
articul ated reasoning, do not satisfy the Rule 26(c) test."
Becknman Indus., Inc. v. Int'l Ins. Co., 966 F.2d 470, 476 (9th
Cr.), cert. denied, 506 U S. 868 (1992). See also Ctizens
First Nat'l Bank of Princeton v. Cincinnati Ins. Co., 178 F.3d

943, 945-46 (7th Gr. 1999), cited with approval in San Jose
Mercury News v. U S. Dist. Court, 187 F.3d 1096, 1103 (N.D. Cal.

1999). The factual show ng nust address separately each portion
of the materials that the party contends warrants protection.

See Civil Local Rule 79-5 and comrentary thereto.

4. CONFLI CT
In the event of any conflict between this Addendum and the
parties' stipulation, this Addendum controls.

Dat ed: January 30, 2002

Ber nard Zi mrer nan
United States Magi strate Judge
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