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UNI TED STATES DI STRI CT COURT
NORTHERN DI STRI CT OF CALI FORNI A

UNI TED STATES OF AMERI CA, )
)
Plaintiff, ) No. CR 99-0319 BZ
)
V.
g ORDER DENYI NG MOTI ON FOR
KATHRYN LOUI SE FOX, ) JUDGMVENT OF ACQUI TTAL
)
Def endant . )
)

Def endant was tried on charges of violating 36 C.F. R
§ 1004.23(a)(1l), driving under the influence of alcohol, 36
C.F.R 8§ 1004.23(c)(2), refusal to submt to a test, and 36
C.F.R 8§ 1004.21(c), speeding. At trial, United States
Park Police Oficer Smth testified that she was stationed
in her patrol car at the intersection of Lincoln Avenue and
Bow ey Street in the Presidio!, which is policed by the
Park Police, when she observed defendant’s car proceeding

south down Lincoln at a high rate of speed. As the

1 Al references herein to the Presidio are nore

specifically to area under the jurisdiction of the Presidio
Trust as that termis used in 36 CF. R § 1001.1.
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def endant’ s car approached her, O ficer Smth, using a
radar gun, clocked defendant as traveling well in excess of
t he posted speed Ilimt. Officer Smth then signaled to

def endant to pull over by activating her flashing |ights,
and began to foll ow defendant. |Instead of pulling over,
def endant drove on for about two hundred yards, left the
Presidio and cane to a stop on 25th Avenue just past its
intersection with EIl Cami no Del Mar and about one bl ock
out si de the Presidio.

Oficer Smth further testified that after she
approached the car and asked for defendant’s driver’s
i cense, she observed signs of intoxication and had
def endant performcertain field sobriety tests. Officer
Smith then concluded that she had probabl e cause to believe
t hat defendant had been driving under the influence of
al cohol, arrested her and took her to the Presidio Police
Station.

At the conclusion of the governnent’s case, defendant
noved under FRCrP 29 for a judgnent of acquittal. |In part,
def endant argued that in view of Officer Smth' s testinony
that the factual bases for probable cause to believe
def endant was driving under the influence of alcohol were
all devel oped outside the Presidio, Oficer Smth | acked

jurisdiction to arrest her for that crine.? Defendant

2 | n opposition to the notion, the governnent first
argued that defendant was precluded fromraising this issue
i n that another Magistrate Judge had earlier denied a notion
to suppress in which the defendant made a sim|ar
argument . Since that judge did not issue a witten
ruling and | had before ne the actual testinmony as to the
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argued that all O ficer Smth could do once outside the
Presidio was to call the San Francisco Police Departnent.

The authority of United States Park Police is set
forth in 16 U.S.C. 8 la-6(b) which provides in pertinent
part as foll ows:

In addition to any other authority conferred
by law, the Secretary of the Interior is
authorized to designate, pursuant to standards
prescribed in regul ations by the Secretary,
certain officers or enployees of the Departnent
of the Interior who shall maintain | aw and order
and protect persons and property w thing areas of
the National Park System In the performance of
such duties, the officers or enployees, so
desi gnated, may -

(1) carry firearms and nmake arrests w thout
warrant for any offense against the United States
commtted in his presence, or for any felony
cogni zabl e under the laws of the United States if
he has reasonabl e grounds to believe that the
person to be arrested has commtted or is
comm tting such fel ony, provided such arrests
occur within that system or the person to be
arrested is fleeing therefromto avoid arrest;

* % %

(3) conduct investigations of offenses against
t he United States commtted in that systemin the
absence of i nvestigation thereof by any other Federal
| aw enf orcenent agency having investigative
jurisdiction over the offense commtted or with the
concurrence of such ot her agency.

| conclude that O ficer Smth was authorized to arrest
t he defendant for drunk driving under 8 la-6(b)(1) in that

she made an arrest without a warrant for an offense agai nst

jurisdictional facts, | address the nmerits of defendant’s
noti on wi thout determ ni ng whet her defendant should be
precluded fromraising this issue again.
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the United States® committed in her presence by a person
fleeing fromthe Presidio to avoid arrest. | find that
gi ven her observations and the results of the field
sobriety tests adm nistered to defendant, O ficer Smth
reasonably concl uded that there was probable cause to
bel i eve defendant had been driving while under the
I nfl uence of alcohol and that this offense had been
commtted in the Presidio and witnessed by O ficer Smth.
| al so conclude that when defendant failed to stop in
response to Officer Smth's flashing lights, though she had
the opportunity to do so, but instead traveled about 200
yards through the Presidio before comng to a stop about
one bl ock outside the gate, she was fleeing to avoid arrest
within the meaning of 8§ la-6(b)(1). | do not read that
section as requiring that the defendant | ead the police on
a high speed chase to race themto the park’s border. |
think the statute is satisfied in a case such as this, if
the Park Police attenpt to stop a defendant in the Presidio
and the defendant continues to travel through the Presidio
so she cannot be arrested within its borders, especially
where the defendant |ater contends that the Park Police
| acked jurisdiction to arrest her solely because she
managed to | eave the Presidio before she stopped.

The other bases of authority urged by the governnment

are problematic. California Penal Code § 830.8(a)(2)

8 Driving in the Presidio while under the influence of

al cohol is prohibited by federal law. 36 C F. R
§1004. 23(a) (1).
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purports to grant Officer Smith arrest power outside
federal property so |ong as she is enforcing federal
crimnal |aw and has been certified under 8 830.8(a)(4).
Apart from serious questions about the ability of a state
to legislate federal authority, there is no evidence in the
record that Officer Smth was properly certified. 16
US. C. 8 1la-6(b)(3), which authorizes Oficer Smth to
conduct investigations of offenses against the United
States, has been interpreted by the Ninth Circuit to permt
I nvestigations which start on federal property to nove off

federal property. United States v. Smth, 713 F.2d 491,

494 (9th Cir. 1983).4 \Whether Oficer Smith was conducting
an investigation within the nmeaning of that statute when
she stopped defendant is a question | need not decide in
view of my earlier ruling.

Def endant has cited no authority for the proposition
that Officer Smth did not have jurisdiction to arrest her
for drunk driving and the court has been unable to find
any. Nor does defendant’s proposal have nuch to commend
it. It would provide incentive for persons stopped by Park
Police in the Presidio to try to | eave the Presidio in an

effort to avoid arrest. This in turn could endanger

4 In Snmith, the Park Police observed a defendant acting
suspiciously on park property and foll owed him off park
property where they conducted a "Terry" stop. While there
Is dicta in Smith that the Park Police did not have the
authority to arrest the defendant once he left the park (713
F.2d at 493), | believe that that is because the Park Police
did not observe the defendant within the Park commt a crine
in their presence, as is the case here.
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persons and property.> It could unduly conplicate | aw
enforcement by requiring two sets of officers to be

i nvol ved in the investigation and prosecution of many
Presidio crinmes. And it could | ead to considerable

m schief to | aw enforcenent if a Park Police Oficer could
not secure i medi ate cooperation fromthe San Franci sco
Police Departnment. Finally, apart from her geographi cal
argunent, defendant offers no explanation of how she has
been prejudi ced by having been arrested by the Park Police
as opposed to the San Francisco Police. For all these
reasons, defendant’s motion for a judgnment of acquittal on
the grounds that Oficer Smth | acked authority to arrest
her for drunk driving is DEN ED

Dated: My 23, 2001

Bernard Zi nmer man
United States Magi strate Judge

> See U.S. v. Gbson, 896 F.2d 206 (6th Cir. 1990),
assum ng wi t hout discussion that Park Ranger had
jurisdiction to arrest defendant just outside a national
park on drunk driving and rel ated offenses where the
def endant had been observed speeding in the park, failed to
pul | over in response to the flashing lights and siren of
the Ranger’s patrol car and instead continued to drive at
excessive speed until he was apprehended outside the park.
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