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IN THE UNITED STATESDISTRICT COURT

FOR THE NORTHERN DISTRICT OF CALIFORNIA

UNITED STATES OF AMERICA, No. CR 02-0053 CRB
Fantiff, SENTENCING MEMORANDUM
V.
EDWARD ROSENTHAL,
Defendant.

A jury convicted defendant Edward Rosenthd of vidlating the federd Controlled Substances Act.
The charges arose out of the defendant’ s cultivation of marijuanaa 1419 Mandda Parkway in Oakland,
Cdifornia Prior to sentencing the parties filed two memoranda each on the issues to be decided and
identified the evidence they wanted the Court to congder. See United States Sentencing Guiddine
(“*USSG") 8§ 6A1.3. The Court dso reviewed the sentencing recommendation of the United States
Probation Office. On June 4, 2003, after ord argument from the parties, the Court sentenced the
defendant to aone-day term of imprisonment. This Memorandum sets forth the Court’ sfindings and
reasoning in addition to what was stated in open court a the time of sentencing.*
Il
Il

DISCUSSON

1The Court incorporatesthe statement of facts st forthin itsMemorandum and Order dated May 16,
2003 denying the defendant’ s motion for anew trid.
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Inafederd arimind proceading, such asthis, adefendant’ s sentence is determined by the United
Sates Sentencing Guiddines (“USSG’). See Koon v. United States, 518 U.S. 81, 85 (1996). “A didrict

court must impose a sentence within the gpplicable Guiddine range, if it findsthe caseto be atypicd one”
Id. Thefirg gep, then, isto determine the goplicable Guiddinerange. The Guiddine range is determined
by cdculaing the defendant’ s “ offense

leve.”

A Calculation of the offenseleve

1. Drug quantity

The base offense leve for the defendant’ s crimes correponds to the quantity of merijuanaa issue.
USSG §2D1.1. The Probation Office found theat the defendant is repongble for 673 plants, the number
of plantsfound a 1419 Mandda Parkway, plus the marijuana found in the defendant’ s resdence and
vehide For sentenaing purposes, eech plant is equivaent to 100 grams of marijuana The Mandda
Parkway plants plus the plants found in the defendant’ s vehide and resdence totd 67.4 kilograms. Under
the Guiddines, adrug quantity of at leest 60 kilograms but less than 80 kilograms results in a base offense
level of 22.

The government objects to the Probation Office sfinding. It contends theat the defendant isdso
respongble for 405 plants purchased by Drug Enforcement Agency (“DEA”) agents from the Harm
Reduction Center (“HARM”) in January 2002, plus 628 plants the government seized from HARM in
February 2002, for atotd drug quantity of more than 1000 plants totaling 107.70 kilograms. The
government’ stheory isthat Rosenthd had asupervisory rolein the cultivation of marijuanaa HARM and
thereforeis respongble for dl the marijuana connected to HARM.  Such aquantity would result in abese
offenselevd of 26.

The defendant a0 argues againg the Probation Office’ s drug quantity finding. At trid the
government urged the jury to find that the number of marijuana plants exceeded 1,000. The jury disagreed
and found that the number of plants the defendant conspired to cultivate was more than 100 but less than
1,000. Basad on thisfinding, the defendant argues that the Court may not attribute more than 100 plantsto
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The Court agrees with the Probation Office thet the government has not proved by a
preponderance of the evidence that the drug quantity for which the defendant is respongble is 80 kilograms
or more. Whilethereis evidence that some of the plants saized from HARM came from the defendart, the
Court is not persuaded that more than 120 of the plants came from the defendant. In fact, the government
acknowledges that many of the plantsa HARM came from sources other than the defendant, and it does
not offer any evidence asto how many plants are atributable to the defendant and how many are
atributable to other sources. The Court do finds, based on whét it obsarved & trid, that the
defendant did not supervise the cultivation of marijuanaa HARM. Therefore the defendant is not
respongble for dl the marijuanathe government obtained from HARM. Thejury’sfinding that Rosenthd
congpired to cultivate more than 100 but |ess than 1000 plants does not reguire a contrary concluson. The
fact thet the jury did not find thet the defendant congpired to cultivate more than 1000 plants suggesisit
rejected the government’ s argument that the defendant is respongble for all the plantsat HARM.

The Court dso disagrees with the defendant’ s assartion that the drug quantity should be limited to
100 plants based on the jury’ s drug quantity finding. The jury found that the defendant was respongble for
more than 100 plants but less than 1000; it did not find thet the defendant was respongble for no more than
100 plants.

Accordingly, the Court agrees with the Probation Office thet the base offenselevd is 22.

2. Rolein the Offense

The Guiddines provide for an upward adjusment to the offense level basad on the defendant’ srole
in the offense

€) If the defendant was an organizer or leader of acrimind activity that involved five
or more participants or was ctherwise extengve, increase by 4 leves

(b) If the defendant was amanager or supervisor (but not an organizer or leader) and
the crimindl adtivity involved five or more participants or was otherwise extensve,
increeszby 3levds

(© If the defendant was an organizer, leader, manager, or supervisor inany crimind
activity other than described in (8) or (), increese by 2 levels

USSG §3B1.1. Inits Sentencing Memorandum the government urged thet the evidence supported an
adjustment by asmuch asfour leves. At sentencing, however, the government in effect withdrew its
contention thet the evidence supports athree or four-leve adjustment and instead asserted that only atwo-
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levd adjugment iswarranted. See Transcript of June 4, 2003 Sentencing a 8-9 . In other words, the
government no longer contends for the purposes of santencing that the defendant’ s activity involved five or
more participants or that it was otherwise extensve.

The government dill damsthat the defendant was an organizer, leader, manager or supervisor of
otherswho assgted him in the cultivation of marijuanaa 1419 Mandda Parkway. “When adefendant
upervises other participants, she or he need exercise authority over only one of the participants to merit the
adjusment.” United Statesv. Mddonado, 215 F.3d 1046, 1050 (Sth Cir. 2000). The government relies

primarily on the testimony of James Hdloran who tedtified thet he visted 1419 Mandda Parkway on
occason in 1999, 2000 and 2001 and observed persons other than the defendant performing the daily
chores of watering, doning, planting and boxing up the marijuana. Another witness testified thet he met
someone named Doug at 1419 Mandda Parkway and that Doug once ddivered marijuanato HARM.

The Probation Office recommended that no adjusment be mede, that i, that Rosenthd was not an
organizer, leader, manager or Upervisor.

The Court accepts thet there were others assgting with the cultivation of marijuanaa 1419
Mandda Parkway. The Court does not find, however, that Rosenthd directed or exercised authority over
their conduct. See United Statesv. Munoz, 233 F.3d 1117, 1136 (Sth Cir. 2000) (role adjustment

requires showing that defendant “exerdsed some measure of control and responghility” over others).
Thereis no evidence, for example, that the“to do” ligts offered by the government were prepared by
Rosenthd. To the contrary, based on the Court’ sreview of this evidence, it gppearsthe ligswere
prepared by others. Asis ated above, the Court dso finds thet the defendant did not supervise athers at
HARM. Accordingly, it agrees with the Probation Office that no upward adjusment for rolein the offense
iswarranted.

3. Acceptance of responghility

The Probation Office recommended decreasing the defendant’ s offense leve by two for
acoeptance of responghility pursuant to USSG § 3E1.1. The Commentary to this Guiddine explans

Conviction by trid . . . does not automaticaly predude a defendant from consderaion for
such areduction. In rare Stuations a defendant may dearly demondrate an acoeptance of
responghility for his arimina conduct even though he exerdses his condtitutiond right to a
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trid. Thismay occur, for example, where a defendant goesto trid to assert and presarve
Issuesthat do not rdaeto factud guilt (eg., to meke aconditutiond chalengeto adatute
or achdlenge to the gpplicahility of agatute to his conduct). In each such ingance,
however, a determination that a defendant has acoepted respongibility will be based
primarily upon pre-trid satements and conduct.

USSG § 3E1.1, comment.(n.2); see dso United States v. Ochoa-Gayton, 265 F.3d 837, 842 (Sth Cir.
2001) (holding thet “a judge cannat rely upon the fact thet a defendant refuses to plead guilty and inggson
hisright to trid asthe basasfor denying an acceptance of responghility”) (atation and internd quotetion

omitted).
The government argues that Rosanthd is not entitled to the decrease because he has not shown
contrition. The case upon which it rdies-United Satesv. Davis, 36 F.3d 1424 (9th Cir. 1994)--was

aoplying an earlier verson of the guiddinesthat isno longer gpplicable. Thet verson permitted a decrease
only if the defendant “dearly demondrates a recognition and affirmative acceptance of persond
responghility for hiscarimind conduct.” 1d. a 1435-36. It was amended in November 1992 to diminate
any reference to “arecognition and afirmative acceptance of persond respongbility.” Id. In United States
v. Ochoa-Gayton, 265 F.3d 837 (Sth Cir. 2001), the court merdly sated in dictathat adigtrict court may
deny an adjusment for acceptance of responsihility because of alack of contrition, it did not say thet it
mug. 1d. (quating United Statesv. Sitton, 968 F.2d 947, 962 (9th Cir. 1992)). The government does not

dite any case which suggests that under the current verson of the Guiddines a defendant must demondrate
contrition before baing entitled to an adjusment for acceptance of respongibility.

The government dso argues that the defendant has not “truthfully admittfed] the conduct comprisng
the offensg g of conviction,” USSG § 3E1.1, amt. n.1, because he continues to maintain thet he was acting
as an dfficer of the City of Oakland. Whether the defendant was an officer of the City of Oakland,
however, is not conduct comprising the defendant’ s offenses; indeed, at the government’ s urging, the Court
held that the defendant’ s assartion thet he was an officer and therefore immune from ligbility pursuant to 21
U.S.C. section 835(d) was not rdevant to whether he was guilty of the charged offenses. The defendant
has admitted that he was cultivating marijuana a 1419 Mandda Parkway, the conduct that condituted the
violations of the Contralled Substances Act. Hemaintains however, thet the conduct was shidded from
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lighility pursuant to section 885(d). Application Note 2 makesit dear that heis not required to abandon
thet legd defensein order to benefit from the respongbility reduction. USSG 8 3E1.1, cmt. n.2,

Moreover, regardiess of whether the defendant was in fact a City officid (afact which has not been
adjudicated), the Court finds that the defendant hed a.good faith bdlief thet he was acting as a City of
Oakland officd.

Accordingly, the Court agrees with the Probation Office thet the defendant’ s offense leve should
be decreasad two levd s for acogptance of respongihility, resulting in atotd offenselevd of 20. Prior to
trid he admitted that he cultivated marijuana. He never argued, for example, theat the evidence was
insufficdent to support his conviction, thet is, that he was not factudly guilty; rather, his defense wasthet he
was immune from prasecution because he was acting pursuant to the Oakland Ordinance and Proposition
215. He dso argued that the jury should be told he was cultivating medica marijuanaand permitted to
imposeits own “sense of justiog” notwithstanding federd law, and he made condtitutiond chdlengesto the
Controlled Subgtances Act. Thisis precisdly the Stuation contemplated by Application Note 2.

The defendant does not have any prior convidtions and thus fdlswithin crimind higory category 1.
The sentencing range for a defendant in crimind higtory category | with an offenselevd of 20is33t041
months

B. The Safety Valve

The defendant’ s crimes carry a 60-month mandatory minimum sentence. If the defendant meetsthe
criterias forth in USSG § 5C1.2 (Limitation on Applicability of Statutory Minimum Serntencesin Certain
Caxs) (the“ ety vave’), however, the mandatory minimum does nat gpply and the defendant receives
an additiond two-leve dowrnward adjusment to his offenselevd. See USSG § 2D1.1(b)(6). The criteria
ae

(1)  thedefendant does not have morethan 1 arimind history point, as determined
under the sentencing guiddines;

(2  thedeendant did not use violence or credible thregts of violence or possessa
fireerm or other dangerous wegpon (or induce another participant to do so) in
connection with the offense
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(3) thedffensedid nat result in desth or serious bodily injury to any person;

(4)  thedefendant was not an organizer, leader, manager, or supavisor of othersin the
offense, as determined under the sentenaing guiddines and was nat engaged in a
continuing crimind enterprise, as defined in 21 U.SC. § 848; ad

(5  notlaer then thetime of the sentencing hearing, the defendant has truthfully
provided to the Government dl information and evidence the defendant has
concerning the offense or offenses that were part of the same course of conduct or
of acommon scheme or plan, but the fact thet the defendant has no rdevant or
ussful other informetion to provide or that the Government is dreedy aware of the
information shdl not predude a determingtion by the court thet the defendant has
complied with this requiremen.

USSG § 5C1.2(a).

The Probation Office found thet the defendant satified the sefety vave and thusthat the 60-month
minimum does not gpply. In addition, the Probation Office recommended atwo-levd downward
adjusment pursuant to Guiddine section 2D1.1(B)(6).

The government concedes thet al of the criteria, except one, are met. Government’ s Sentencing
Memorandum a 3. It arguesthat the fourth requirement--that the defendant not be an organizer, leader,
manager, or upervisor of othersin the offense as determined by the sentencing guiddines-is not satidfied.

The Court has dreedy found, however, that the defendant was not an organizer, leader, manager,
or supervisor of othersin the offense. See supraa pp. 3-5. Accordingly, the Court agrees with the
Probation Office thet the sdfety vave gpplies The 60-month mandatory minimum is therefore ingpplicable
and the defendant is entitled to an additiond two-levd downward adjusment, resulting in atotd offense

levd of 18 with a corresponding sentence of 27 to 33 months.

C. Downward Departure

A digrict court must impose a sentence fdling within the gpplicable Guiddine * if the caseisan
ordinary one” Koon, 518U.S a 92. If acaeis“unusud,” however, the didrict court may depart from
the Guiddines |d. at 93; seedso USSG 5K2.0. To determine whether a departure iswarranted a
district court should ask the fallowing questions
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“1) What feetures of this case, potentialy, take it outsde the Guiddines *heartland’ and
meke of it agpedid, or unusud, case?

2) Has the [Sentencing] Commission forbidden departures basad on those features?

3) If nat, has the Commission encouraged departures based on those features?

4) If nat, has the Commisson discouraged departures based on those features?”

Koon, 518 U.S. at 95 (quoting United Satesv. Rivera, 994 F.2d 942, 949 (1<t Cir. 1993)).

If afactor is unmentioned in the Guiddines, the court mudt, after conddering the “ sructure
and theory of both rdevant individud guiddines and the Guiddines tekes asawhole”
decide whether it is sUfficient to take the case out of the Guidding sheartland. The court
must bear in mind the Commisson’s expectation that departures bassd on grounds not
mentioned in the Guiddineswill be*highly infrequent.”

1d. &t 96.

Thisisnot an ordinary drug case. In July 1998, two years before the defendant commiitted the
offenses for which he was convicted, the City of Oakland passed Ordinance No. 12076, dso known as
Chapter 8.42. The Ordinance hed two related purposes. Fr4, to provide for the digtribution of safe and
affordable medicd marijuana“in acondgent, rdigble, and legd fashion.” Ordinance No. 12076 § 1(C).
Second, “to provide immunity to medica provider assodations pursuant to Section 885(d) of Title 21 of the
United States Code, which provides that no lihility shall be imposed under the federd Controlled
Subgtances Act upon any duly authorized officer of apaliticad subdivison of a date lavfully engaged in the
enforcement of any munidpd ordinance rdating to controlled subgances” 1d. § (D). The Ordinance
provided that the Oakland City Manager “shdll designate one or more entitiesasamedicd cannabis
provider assodiation” and that such designated provider “shdl enforce the provisons of [the Ordinance,
induding enforang its purpose of inauring thet serioudy ill Cdifornians have the right to obtain and use
marijuanafor medica purposss” 1d. 8 3. The City’ stheory was that a designated association would be
immune from federd arimind lighility pursuant to section 885(d) because by cultivating and didributing
medica marijuanait would be atting as an offidd enforang amunicipd law related to controlled
substances.

Shortly after the City passed the Ordinance it designated the Oakland Cannabis Buyers
Cooperdive (“OCBC”) to “enforce’ the Ordinance. The OCBC in turn designated the defendant asits

8
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agent for purposes of what the City characterized as“enforcement” of the Ordinance, that is, cultivation of
marijuanain accordance with the Ordinance. During pretrid proceedings the defendant testified thet during
the period & issuein this case he understiood that he was cultivating marijuana pursuant to the Ordinance
and therefore that under section 885(d) he was immune from federd crimind ligility.

Prior to trid the Court conduded thet despite the Ordinance, section 885(d) did not immunize the
defendant’ s conduct from federd lighility. Although the City of Oakland’s purported designation of the
defendant as a City offidd for the purpose of cultivating marijuanawas not alegd defenseto the chargesin
thiscasg, it isafactor that takesthis case wdl outsde the “heartland” of narcotics cases. The Controlled
Subgtances Act has been in effect Sncethe 1970's yet the Court isunaware of asingle caseinwhicha
city--through alawfully enacted ordinance—-encouraged a defendant to manufacture a controlled substance
and publicly represented--again through the ordinance--that notwithstanding federd law' s prohibition of
such conduct, the defendant would be shidded from ligbility under federd law. Thet isprecisdy whet
happened here. These unusud--indeed, unprecedented--circumstances warrant a downward departure.

The Court finds that the defendant honestly bdlieved he was acting as a City offica in accordance
with date and locd |law, and therefore that his cultivation of marijuanawas not aviolation of federd law.
The Court’sfinding is based on dl the evidence in this case, induding the evidence presented before and
after thetrid, and, in particular, on the defendant’ s tesimony during the pre-trid evidentiary hearing. The
Court finds the defendant’ s testimony to be credible on thisissue

The Court a0 finds thet the defendant’ s bdlief--while erroneous--was reasonable because of the
actions of the Oakland City Coundil in enacting the Ordinance. A reading of the Ordinance by the public,
not by lawyers, would lead areasonable person to beieve, dbat erroneoudy, that his conduct would be
immunized from federd prosscution.

The Court rgects the government’ s assartion that the defendant did not have agood faith beief in
the legdlity of hisconduct. The surprising evidence, discovered dter trid, that the City of Oakland's
atorney actudly advised the City Coundil thet the Ordinance would not shield violators of federd law from
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prosecution cdlsinto question the City Coundl’s bdief in the efficacy of its Ordinance. Thereisno
evidence, however, that the defendant was aware of the City atorney’ s advice or that he was made avare
of this Court's ruling in September 1998 that the Ordinance did not confer immunity. Again, the Court
finds the defendant’ s testimony on thisissue credible.

Moreover, the defendant’ s good faith bdlief thet he was acting as an Oakland City offida and was
therefore immune from liahility is corroborated by the openness of hisconduct. He did not hide the fact
that he was cultivating marijuana. He hed the Oakland Fre Department ingpect 1419 Mandda Parkway
on two occasons and an Oakland City Coundll member dso vidted the ste. He dso told severd City
Coundl members of hisintention to cultivate marijuanain accordance with Oakland' s proposad plan.
Thereisno evidence that any of these people ever advisad the defendant that notwithgtanding Oakland's
Ordinance he could be imprisoned for his conduct.

The Court notes thet, unsurprisngly, the Guiddines do nat mention the drcumstances of this case,
or anything dose to them. Thus, the Guiddines do not forbid the Court from departing on the beds of the
extraordinary and unique drcumdances of thiscase. See Koons, 518 U.S. a 95. Accordingly, pursuant
to Guiddine Section 5K 2.0, the Court finds thet there exist mitigating drcumstances of akind not
adeguady taken into congderation by the Sentencing Commission in formulaing the Guiddines thet should
result in asentence that is different from that which would fal within the Guiddine range that correspondsto
thetotd offenseleve.?

Having determined, as did the Probation Office, that a departure is warranted by the extraordinary
drcumgances of this case, the Court must determine the extent of an gppropriate departure. In meking this
decision, the Court has conddered the sentencing factors st forth in 18 U.S.C. section 3553.

Frg, asthe Court has explained, the unique nature and drcumatances of the offense warrant a
ubstantia departure.

Sacond, the need for ajugt punishment warrants a substantial departure.

>The defendant dso seeks a departure on the bagis of what is known as “lesser harms’ pursuant to
USSG §5K2.11. The Court hasnot gpplied thisdeparture because it hasfound thet adepartureiswarranted
ontheground discussed in thisMemorandum. If an gopdlate court reversesthe Court’ sdownward departure,
then upon remand the Court will revist the issue of whether a departure is warranted basad on lesser harm.
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Third, given the unique drcumstances of this case, thereis no likdiihood thet a subgtantia departure
will resuit in unwarranted sentence digparity among defendants with Smilar records under Smilar
drcumgances. As defendant’ s counsd dated a sentencing, the narrow ground upon which the Court is
departing does nat st a precedent upon which other defendants could rdy.  In light of the Court’ srulingsin
this case, a defendant could nat again reesonably daim that he believed his conduct was legd because a
date or municipdity authorized his distribution of a prohibited narcatic. Unless and until the Ninth Circuit or
the Supreme Court rules otherwise, or the United States Congress recognizes the legitimacy of medica
mearijuana, the cultivation and digribution of marijuanafor any purpose, induding ahumeanitarian one,
violates federd law.

For dl the reasons gated in this Memorandum, and for the reasons Stated in open court &
sentencing, the Court departsten levels, to an offense levd of 8, and sentences the defendant to a one-day
term of imprisonment followed by athree-year term of supervissd
release, afine of $1,000, and a gpecia assessment of $300.

IT 1ISSO ORDERED.

Dated: June 09, 2003 /9

ChalesR. Breyer
United States Didrict Judge
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