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N THE UNI TED STATES DI STRI CT COURT

FOR THE NORTHERN DI STRI CT OF CALI FORNI A

THE STATE OF CALI FORNI A ex rel ., No. C 99-4964 CW

THE CALI FORNI A COASTAL

COW SSI ON; GRAY DAVI S, GOVERNOR ORDER GRANTI NG

OF CALI FORNI A; AND Bl LL LOCKYER, PLAI NTI FFS" MOTI ON FOR
ATTORNEY GENERAL OF THE STATE OF SUMVARY JUDGVENT AND

CALI FORNI A, et al ., DENYI NG DEFENDANTS’
CROSS- MOTI ON FOR  SUMVARY

Plaintiffs, JUDGVENT
V.

GALE A. NORTON, SECRETARY OF THE
| NTERI OR; UNI TED STATES
DEPARTMENT OF | NTERI OR, M NERALS
MANAGEMENT SERVI CE, REG ONAL
SUPERVI SOR OF THE M NERALS
MANAGEMENT SERVI CE, et al .,

Def endant s.

The central dispute in this case is whether Defendant
M neral Managenment Service (MMS) nust naeke, and provide to
Plaintiff California Coastal Comm ssion (CCC), a determ nation
that the MM s grant of suspensions of certain oil and gas
| eases on the Quter Continental Shelf (OCS) off the coast of
California is consistent with the State of California Coast al

Managenment Program (CCMP). The Court finds that the MVS nust do
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so. Also at issue is whether the MVS conplied with the
requi rements of the National Environnmental Policy Act (NEPA), 28
U S.C 8§ 2201 et seq. in granting the |ease suspensions.
Plaintiffs State of California, the CCC, Gay Davis,
Governor of California, and Bill Lockyer, Attorney General of
California, nove for sunmary judgnent that MVS did not conply
with the Coastal Zone Managenment Act (CZMA) when it granted the
requests of the | essees for suspension of the thirty-six |eases
at issue here without determ ning that the suspensions were
consistent with the CCMP and providing the CCC the opportunity
to review that determ nation. Plaintiffs also nove for sunmary
judgnment that MMS did not conply with the requirenments of NEPA
when it granted the suspension requests. Defendants Gale A.
Norton, Secretary of the Interior, the Department of the
Interior, the MMS, and the Regional Supervisor of MMS oppose
this nmotion and cross-nove for sunmary judgnent that Defendants’
grant of the suspensions of these |eases conplies with the CZMA.
Def endants al so cross-nove for sunmary judgnent that they have
conplied with all of the requirenments of NEPA. Defendant
Operator Intervenors! also nove for sunmary judgnent that the MVS
has conplied with all of the requirenents of the CZMA and NEPA.

Some Plaintiff Intervenors? filed briefs in support of

! The Operator Intervenors are AERA Energy, LLC., CONOCCO,
Inc., Nuevo Energy Conpany, Poseidon Petroleum LLC, Sanedan O |
Conpany.

2 Plaintiff Intervenors are County of Santa Barbara, County

of San Luis Obispo, Sierra Club, League For Coastal Protection,
Nat ural Resources Defense Council, Friends of the Sea Oter,
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Plaintiffs’ notion for summary judgnent.
Plaintiffs also filed, w thout opposition, a request for
judicial notice of the Federal Register, volunme 65, nunber 226
from pages 70361 to 70362. The matter was heard on Decenber 1,
2000. Having considered all of the papers filed by the parties
and oral argunment on the notion, the Court GRANTS Plaintiffs’
Motion for Summary Judgment (Docket #82) and Request for
Judi cial Notice (Docket #97) and DENI ES Def endants’ Cross-Motion
for Summary Judgnent (Docket #88) and Defendant Operat or
I ntervenors’ Motion for Sunmary Judgnent (Docket #85).
BACKGROUND

l. Leases Governed By the Quter Continental Shelf Lands Act

O | and gas | eases on the OQuter Continental Shelf (OCS) are
governed by the Outer Continental Shelf Lands Act (OSCLA), 43
U S . C § 1331 et _seq., enacted in 1953. Pursuant to the OSCLA,
the Departnment of the Interior may issue and adm ni ster | eases
for exploration for and production of oil and gas on the Quter

Continental Shelf (OCS). See 43 U.S.C. § 1331 et seq.; see also

30 CF.R 8 250 et seq. (regulations inplenmenting the OSCLA).
These | eases may have a primary termof five to ten years, and
may continue after the primary termfor as long as there is
production of oil or gas in paying quantities, approved drilling
or well reworking operations. See 43 U S.C. § 1337(b)(2).

The OSCLA prescribes a four stage process for the

CALPI RG, California CoastKeeper, Santa Barbara Channel keeper,
Santa Moni ca Baykeeper, Get Ol CQut and Citizens Pl anning
Associ ati on.
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devel opnent of oil and gas | eases for exploration and
production. The first stage is the devel opnent and publication
of schedul es of proposed sales of |eases. See 43 U. S.C. § 1337;
30 CF.R 8 256, subpart F (Lease Sales). The second stage is
the sale of the |eases. See 43 U.S.C. §8 1337(a)(1); 30 CF.R 8
256, subpart G (lssuance of Leases).

The third stage is the filing and review of the exploration
plan (EP). See 43 U.S.C. § 1340; 30 CF.R 8 250.203. At this
stage, the | essee submts a proposed EP to the Regi onal
Supervisor of the MVS for approval. The plan nust include a
description of the exploration activities, a description of the
mobile drilling unit, a map of the proposed wells, and either a
certificate of a consistency determ nation by the federal agency
or a consistency certification by the State. See 43 U S.C. 8§
1340(c); 30 C. F.R
§ 250.203. The Regional Supervisor of the MVS nust consult with
t he Governor of the affected State, or the Governor’s designated
representatives, and the O fice of Ocean and Coastal Resource
Managenment of the National Oceanic Atnospheric Adm nistration
bef ore approving or disapproving the proposed EP. See 30 C F. R
8§ 250.203. After the EP has been approved by the Regi onal
Supervisor, any revisions to it nust be submtted to the
Regi onal Supervisor for approval. See 30 C.F.R 8 250.203(n).

I f the Regional Supervisor determ nes that “a proposed revision
could result in a significant change in the inpacts previously
identified and evaluated,” 30 C F.R 8§ 250.203(n)(2), the

revi sions are subject to the same approval process as the

4
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original EP. See 43 U S.C. § 1340(e)(1).

Finally, the fourth stage is the filing and review of a
devel opnent and production plan (DPP). See 43 U S.C. § 1351; 5
C.F.R § 250.204. The DPP nust be submtted along with the
| essee’s certification that each activity is consistent with the
State’s coastal managenent program See 43 U.S.C. § 1351(d); 30
C.F.R § 250.204(b)(13). Developnment and production activities
may be carried out only in accordance with the approved DPP.

See 43 U.S.C. § 1351(b).

Pursuant to the OSCLA, 43 U S.C. 8 1334(a)(1), the MVS has
the authority to grant suspensions of the primary term or of an
extended term of the | ease upon request of the |essee for
reasons such as facilitating the devel opnent of the |ease or
maki ng arrangenents for transportation facilities. The MVS may
al so direct suspensions of the |leases on its own initiative, for
exanple, in the face of a threat of serious, irreparable, or
i mmedi ate environnental harm See 43 U.S.C. 88 1337(b)(5); see
also 30 C.F. R 88 250.168-180.

What is referred to as a suspension of the |ease is
actually a suspension of the running of the termof the | ease,
that is, in effect an extension of the |ease.

1. The Leases At |ssue

Bet ween 1968 and 1984, the MVS, a division of the
Departnment of the Interior, conducted four sales of oil and gas
| eases for the OCS off the coast of California, which resulted
in forty | eases being issued, each with a primary termof five

years. Until October, 1992, the MMS, at the request of the

5
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| essees, had granted suspension of the | eases, extending all of
the primary ternms of the | eases. On October 15, 1992, MVS

di rected suspensions of the | eases conmmencing on January 1,
1993. In May, 1999, when the directed suspensions were about to
end, each of the lessees filed a request for a | ease suspension.
In May and June, 1999, a nunber of elected officials of the
State of California wote letters to the Department of the

I nterior opposing the | essees’ pending requests for |ease
suspensi ons, and asking the MMS to postpone its decision on

t hose requests until the CCC made a determni nation about its own
authority, under the CZMA, to review the pending | ease
suspensions for consistency with the State’s CCVP.

On June 25, 1999, independent of these letters fromthe
State’s elected officials, MMS directed additional suspensions
of all forty of the |leases until August 16, 1999, in order to
have additional tinme to review the | essees’ suspension
proposals. See 3 Adm nistrative Record (AR) 719-744.

The CZMA, 16 U.S.C. 8§ 1451 et seq., had been enacted in
1972. In it, Congress declared a national policy which “has as
its main purpose the encouragenment and assi stance of States in
preparing and i npl enenti ng nmanagenent prograns to preserve,
protect, devel op and whenever possible restore the resources of
the coastal zone of the United States.” S. Rep. No. 92-753
(1972), reprinted in 1972 U S.C.C. A N, 92nd Congress, Vol une
3, at 4776. The CZMA encourages the States’ devel opnent of
coastal zone managenent progranms and cooperati on between the

federal and State agencies engaged in prograns affecting the

6
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coastal zone. See Exxon Corporation v. Fischer, 807 F.2d 842,

844 (9th Cir. 1987) (explaining that the CZMA is “a mechani sm
for resolving conflicts between state coastal zone plans and
federally approved activities”). The legislative history of the
CZMA states, “There is no attenpt to dimnish state authority

t hrough federal preenmption. The intent of this legislation is
to enhance state authority by encouragi ng and assisting the
states to assune planning and regul atory powers over their
coastal zone.” S. Rep. No. 92-753 (1972), reprinted in 1972
US.C.C AN, 92nd Congress, Volune 3, at 4776.

Since 1972, then, the CZMA has required that certain
federal agency activities, and certain private activities done
under the authority of a federal |license or permt, that affect
the coastal zone, be consistent with the State’ s coast al
managenent program See 16 U. S.C. 8§ 1456(c). A federal agency
carrying out an activity that affects the coastal zone nust
provi de a consistency deternm nation to the rel evant State agency
before final approval of the federal activity. See 16 U. S.C. 8§
1456(c)(1)(C). Any applicant for a required federal |icense or
permt to conduct an activity, within or outside of the coastal
zone, that affects any |l and or water use or natural resource of
the coastal zone is required to furnish a certificate that its
proposed activity is consistent with the State’s coast al
managenent program See 16 U.S.C. 8§ 1456(c)(3)(A). Title 15
C.F.R 8 930 et seq., enacted pursuant to the CZMA, “descri bes
the obligations of all agencies, individuals and other parties

who are required to conmply with the Federal consistency

7
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provi sions of the Coastal Zone Managenent Act.”

On July 27, 1999, the CCC advised the MMS that, pursuant to
the CZMA, 16 U.S.C. § 1456(c)(3), it was asserting its authority
to review the requests for suspension of the | eases for
consi stency with the State’ s coastal managenent plan. See 3 AR
745. The CCC set out a nunber of issues about which it was
concerned, including the age of the | eases, the poor quality of
the oil, the proximty of the |eases to mari ne sanctuaries, and
changed environnmental circunmstances, such as the expansion of
the territory of the threatened southern sea otter into the
area. See 3 AR 745-47. The CCC al so advised the MMS that the
| essees were to provide the State with a certification of
consi stency and the MMS coul d not approve the requested
suspensi ons unless the State concurred with the consistency
certification. The CCC indicated that, therefore, the MVS
shoul d hold the | essees’ requested suspensions in abeyance.

On August 13, 1999, forner Secretary of the Interior Bruce
Babbitt, responding to the CCC, indicated that the | essees’
suspensi on requests did not trigger California s consistency
review authority because the requested suspensions did not have
any effect on California s coastal zone. See 3 AR 756-57.

On the sanme day, the MMS directed suspension of thirty-six
of the forty |eases for ninety days, in order to ensure that the

| ease devel opnent work conplied with the CZMA.3 See id.

3 The MMS determined that the remaining four |eases had
expired and, therefore, did not qualify for further | ease
suspensions. The | essees of these four |eases have
adm ni stratively appealed the MMS s decision to deny their

8
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On Novenber 12, 1999, the MMS granted the | essees’ requests
for suspensions of the thirty-six | eases at issue here,
suspending the | eases for nineteen to forty-five nonths. See 5
AR 0956. The MVS required that each | essee undertake certain
“mlestone” activities, including drilling a well, submtting a
descri ption of the proposed project, and submtting a revised EP
or DPP, in order to continue the suspension.

DI SCUSSI ON
l. Legal Standard

Summary judgnent is properly granted when no genui ne and
di sputed i ssues of material fact remain, and when, view ng the
evi dence nost favorably to the non-noving party, the novant is
clearly entitled to prevail as a matter of law. See Fed. R

Civ. P. 56; Celotex Corp. v. Catrett, 477 U. S. 317, 322-23

(1986); Eisenberg v. Insurance Co. of North Anerica, 815 F.2d
1285, 1288-89 (9th Cir. 1987).

A motion for sunmary judgnent may properly be brought in
litigation challenging decisions and actions of federal agencies

under the Adm nistrative Procedure Act. See Muckl eshoot | ndi an

Tribe v. U S. Forest Service, 177 F.3d 800 (9th Cir. 1999); see

also 5 U S.C. 88 702-706. In deciding such a notion for sunmary
judgnment, the Court reviews the record of the federal agency and
det erm nes whet her the agency’s deci sion was based on a

consi deration of the relevant factors or whether its actions

were arbitrary, capricious, an abuse of discretion or otherw se

requests for suspension.
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not in accordance with the | aw. See Bl ue Muntain Biodiversity

Project v. Blackwood, 161 F.3d 1208 (9th Cir. 1998). However,
questions of |aw are reviewed de novo by the Court. See Wagner
v. National Transp. Safety Bd., 86 F.3d 928, 930 (9th Cr.
1996) .

1. Coastal Zone Managenent Act

A Federal Activity

As noted above, the CZMA requires federal agencies
conducting activities that affect the coastal zone to determ ne
that these activities are consistent with the State’s coast al
managenent program See 16 U.S.C. 8 1456(c). Plaintiffs claim
that the MM s grant of a request to suspend an oil or gas | ease
is a “federal activity” which affects the coastal zone as
defined by the CZMA and requires the MMS to give the State a
consi stency determ nati on.

Bet ween 1972 and 1984, it was not clear whether consistency
review was required for the sale of |eases on the OCS off the

coast of California. In Secretary of the Interior v.

California, 464 U. S. 312 (1984), the Supreme Court considered

whet her the sale of gas and oil |eases for the OCS was a federal
activity “directly affecting” the coastal zone, which would
require a determ nation by the Secretary of the Interior that
the | ease sale was consistent with the State’s coasta

managenment plan. 1d. The Court concluded that Congress did not
intend the CZMA to apply to activities on the OCS. See id. at
325-330. The Court held that “the Secretary of the Interior’s

sal e of outer continental shelf oil and gas |eases is not an

10
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activity ‘directly affecting’ the coastal zone within the
meani ng of this statute.” [d. at 315. The Court noted that a
| ease sale is one in a series of events that may culmnate in
activities which directly affect the coastal zone. See id. at
321.

The Court also found that CZMA § 1456(c) (1) referring to
activities “conducted or supported by a federal agency” is not
applicable to | ease sales on the OCS. 1d. at 330. The Court

reasoned that the federal agency does not conduct or support the

activities of drilling for oil or gas under the |lease. 1d. at
332.

In 1990, Congress anended the CZMA to overrule Secretary of
the Interior. See H R Rep. No. 101-964 2374, 2675, reprinted

at 1990 USCCAN 6. Section 1456(c)(1)(A) was anended to delete

the word “directly” nodifying “affects,” so that the statute now

reads,
Each Federal agency activity within or outside the coastal
zone that affects any |land or water use or natural
resources of the coastal zone shall be carried out in a
manner which is consistent to the maxi num ext ent
practicable with the enforceabl e policies of approved State
managenent prograns.

16 U.S.C. 8 1456(c)(1)(A). Furthermore, Congress indicated in
the legislative history that “the term*affects’ is to be
construed broadly, including direct effects which are caused by
the activity and occur at the sanme time and place, and indirect
effects which may be caused by the activity and are later in
time or farther renoved in distance but are still reasonably

foreseeable.” H R Rep. No. 101-964 at 2675.

11
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Congress also indicated in the legislative history that
this amendnment was intended “to nake clear” that the sale of oi
and gas | eases is subject to the CZMA. |1d. at 2676. By
requiring the lease sale itself to be consistent with the
State’s coastal managenent program Congress advanced the tine
for consistency review of a federal activity to an earlier stage
t han that of the devel opment of the EP and the DPP. See id.
The |l egislative history states that the anmendnents should “I eave
no doubt that all federal agency activities and all federal
permts are subject to the CZMA's consistency requirenments.”

Id.

Al'l of the parties agree that since the 1990 anendnment of
the CZMA, sales of |leases for the exploration and devel opnent of
oil or gas on the OCS are federal agency activities that require
consi stency determ nati ons.

Plaintiffs argue that the MW s grants of suspensi ons of
the | eases are |ikew se federal activities that affect the
coastal zone, which requires the MMS to give the State a
determ nation that these suspensions are consistent with the
CCWMP. 4 Plaintiffs assert that, just as a sale of oil and gas
| eases on the OCS is reviewable as a federal activity affecting
the coastal zone under the CZMA as anended, the grant of

suspensi on of the | eases, which substantially extends the

4 Defendants assert that Plaintiffs did not allege in their
conplaint that the grants of the | ease suspensions are
violations of the CZMA, 16 U S.C. 8§ 1456(c)§1). The Court finds
sufficient Plaintiffs allegations that “Defendants have
approved the requests for suspensions w thout conplying with the
Coastal Act, the CCMP, and the CZMA.” See Conpl aint at 8.

12
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primary term of the |eases, is also reviewable as a federal
activity affecting the coastal zone.

In further support of their argunent, Plaintiffs point out
that the grant of these suspensions requires certain activities,
which are referred to as “mlestones.” These m |l estones include
the spudding (drilling) of exploration and delineation wells
which directly affect the coastal zone.

Def endants argue that the grant of a | ease suspension is
not a federal activity, as defined by the CZMA, and, therefore,
the MMS is not required to give the State a consi stency
determ nati on. Defendants al so respond that the grant of the
suspensi ons of the | eases does not authorize any activity that
could affect California s coastal zone and, therefore, the MVS
IS not required to determ ne that these suspensions are
consistent with the State’s coastal managenent program
Def endants assert that before any m | estone, including the
spuddi ng of new wells, the construction of new offshore
pl atfornms and onshore facilities, oil transportation by tanker,
and exploration, is authorized, each |lessee nust file a new or
revised EP or DPP early in the | ease suspensi on period.

Pursuant to the CZMA, if a |lessee files a new EP or DPP, those
pl ans nust be consistent with the CCMP. Further, Defendants
state that if the |essee files a revised EP or DPP, the MVS w ||
determ ne whether the revisions involve significant changes in
envi ronnental inpacts fromthe inpacts eval uated when the
original EP or DPP was filed. [If the MMS finds that the

revi sions do involve significant changes in environmental

13
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i npacts, the revisions nust be determ ned to be consistent with
t he CCMP before they can be approved. See 43 U S.C. 8§
1304(e)(1); 30 CF.R

8§ 250.203(n)(2). Therefore, Defendants argue that nerely
granting the suspensions does not authorize any activities or
affect the coastal zone and thus that Plaintiffs’ argunents are
premat ure.

The Court finds that the MMS s grant of these suspensions
is a federal activity, as defined by the CZMA in 16 U S.C.

§ 1456(c)(1). Title 15 C.F.R 8 930.31, enacted pursuant to the
CZMA, defines “federal activity” as “any functions perfornmed by
or on behalf of a Federal agency in the exercise of its
statutory responsibilities.” The MMS' s grant of the suspensions
is a federal activity which it carries out in the exercise of
its statutory duties.

As noted above, Congress, in the 1990 anmendnents to the
CZMA, advanced the time for review of oil and gas | eases for
consistency with a State’s coastal nmanagenent programto the
time of the sale of the | eases. These |eases were not subject
to consistency review when they were sold because that occurred
prior to the clarifying amendnments to the CZMA. These | ease
suspensi ons extend the primary term of the |eases, which would
have ot herw se expired. At the tinme these suspensions were
granted, the | eases were fifteen to thirty years old, although
they were entered into as five year | eases. The suspensions
all owed the | eases to continue for |engthy additional terns,

fromone and half to four additional years. Because oil and gas

14
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| eases nust now be found to be consistent with the State’s
coastal managenment programat the tinme they are sold, the Court
finds that the granting of these |engthy | ease suspensions, |ong
after the | eases were sold and woul d ot herw se have expired,

must |ikewi se be subject to a consistency determ nation as a
federal activity affecting the coastal zone, as defined by the
CZMA.

The Court’s finding is bolstered by the fact that the
| essees nmust engage in certain mlestone activities, including
t he spuddi ng of delineation and exploratory wells, in order to
continue the suspensions. Thus, by approving the suspensions,
the MMS requires the | essees to engage in activities that
directly affect the coastal zone.

Def endants’ claimthat the future review of the EPs or DPPs
that will be submtted for the mlestone activities obviates the
need to review the | ease suspensions for consistency is not well
taken. The CZMA, as anended, requires consistency review of
| eases when they are sold and requires review again | ater when
the EPs and DPPs are submitted. See 16 U. S.C. 88 1456(c) (1),
(c)(3)(A) and (c)(3)(B). Thus, under the CZMA, as anended, the
| ater review of the EPs or DPPs for consistency with the CCWP
does not obviate the MMS' s responsibility to provide the State
with a consistency determ nation at the earlier stage when the
| ease is sold. Neither does it obviate the need for a
consi stency determ nation of the suspension of these |eases,
which were not reviewed for consistency with the CCMP at the

time of their sale.

15
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Furthernore, there is no assurance that if the | essees
submt revised, rather than new, EPs and DPPs, those revised
pl ans will be subject to consistency certification. The CZMA
does not require all revisions to EPs or DPPs to be subject to
consi stency certification but rather allows the MMS to deci de
whet her such revisions should be subject to a consistency
certification. See 30 C.F.R 88 250.203(n)(2) and
250.204(q)(2); see also 16 U. S.C
§ 1456(c)(3)(B); 30 C.F.R §§ 250.203(b)(18) and 250.204(b) (13).

Therefore, because of Congress’s intent to require a
federal agency to give the State consistency determ nations at
the tinme of the sale of |eases, which did not occur in this
case, and because the MMS s grant of these suspensions requires
activities that affect the coastal zone, the Court finds that
the MMS nust provide the State with a determ nation that the
| ease suspensions are consistent with the State’ s coast al
managenent program pursuant to CZMA § 1456(c)(1).

Def endants argue that even if granting | ease suspensions is
a federal activity as defined by the CZMA, 16 U S.C. 8§
1456(c) (1), MVS has already conplied by sending a de facto
negati ve determnation in its August 13, 1993 letter to the CCC
fromformer Secretary of Interior Babbitt.

Title 15 CF. R 8 930.35(d) indicates that if a federal
agency naekes a “negative determnation,” it need not do a
consi stency determ nation or allow consistency review. 1In a

“negative determnation,” the federal agency notifies the State

agency that it has determ ned that the federal activity does not
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requi re consi stency determ nation and briefly states the reasons
for its conclusions. See 15 C.F.R 8§ 930.35(d).

The August 13, 1999 |etter was not a negative determ nation
as defined by 15 CF.R 8§ 930.35(d). The letter did publish the
MV s findings that the granted | ease suspensions “w || not
provide the | essees with any authority to conduct any activities
t hat have the potential to affect the land or water use or
natural resources of the State’s coastal zone.” See 5 AR 0865
(August 13, 1999 Letter). However, the letter indicates that
the MMS directed suspensions of
the |l eases in order to “maxi m ze” the m ssions of the State and
authorities to have

a full opportunity to evaluate the appropriateness of

devel opi ng the | eases under the full panoply of Federal and

State laws, including but not limted to the Coastal Zone

Managenent Act, the Clean Water Act, the Clean Air Act, and

the Comm ssion’s extensive regul ations.

5 AR 864 (August 13, 1999 letter). Thus, the letter was nerely
notice to the State authorities that the MMS was gat heri ng

i nformati on about whet her the passage of tine and changed
circunstances mght require that the | eases be eval uated under a
number of statutes, including the CZMA.

B. Private Activities Requiring A Federal License or

Perm t

Not wi t hst andi ng whet her the MW s grant of the |ease
suspensions is a federal activity requiring consistency
determ nation under 16 U.S.C. 8§ 1456(c)(1l), Plaintiffs argue

that the grant of the | ease suspensions is a federal |icense or

permt for private activities that affect the coastal zone, as
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defined by 8 1456(c)(3)(A), which require consistency
certification. Because the Court has found that the MMS s grant
of these suspensions is a federal activity covered by CZMA §
1456(c) (1), the Court will not address whether the MMS s grant
of the | ease suspensions is a federal license or permt for
private activities that affect the coastal zone.®
[, Nati onal Environnental Policy Act

The National Environnental Policy Act (NEPA), 42 U S.C.
§ 4331, et seq., requires federal agencies to consider the

envi ronnental consequences of their actions. Metcalf v. Daley,

214 F.3d 1135, 1141 (9th Cir. 2000) (quoting Robertson v. Methow

Valley Citizens Council, 490 U S. 332, 348 (1989)). NEPA

provi des that federal agencies are to identify and devel op
met hods for inplenenting NEPA in consultation with the Council
on Environmental Quality (CEQ. See 42 U.S.C. § 4332(B); see
also, 40 CF.R 8§ 1500 et seq. Title 40 C.F.R 8§ 1500 et seq.,
enacted pursuant to NEPA, are the “action-forcing provisions to
make sure that the federal agencies act according to the Act.”
40 C.F.R § 1500.1(a).

NEPA requires federal agencies to prepare an environnental
i npact statenent (EIS) for any action that will significantly
affect the environment. See 42 U . S.C. 8§ 4332(C). In
determ ni ng whether an action will significantly affect the

envi ronnent, factors that should be considered are “(1) the

> The Court |ikew se does not rule on the applicability of
the amended CZMA regul ations, which are effective as of January
8, 2001, because these anendnents relate to 8 1456(c)(3).
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degree to which the proposed action affects public health or
safety, (2) the degree to which the effects will be highly
controversial, (3) whether the action establishes a precedent
for further action with significant effects, and (4) whether the
action is related to other action which has individually
insignificant, but cunulatively significant inpacts.” Al aska

Center for the Environnent v. United States Forest Service, 189

F.3d 851, 859 (9th Cir. 1999); see also 40 C.F.R § 1508.27(b).
Pursuant to 40 C.F.R § 1508.9, when determ ni ng whether to
prepare an EIS, a federal agency nay prepare an Environnent al
Assessment (EA) in order to “provide sufficient evidence and
anal ysis for determ ning whether to prepare an environnment al
I mpact statenment (EIS) or finding of no significant inpact.”
Pursuant to 40 C.F.R § 1508.13, if the agency finds that the
proposed acti on would have no significant inpact on the
envi ronnent, the agency may prepare a finding of no significant
i npact (FONSI). When neither an EI'S nor EA have been conduct ed,
t he agency “mnust supply a convincing statenent of reasons why

potential effects are insignificant.” Alaska Center for

Envi ronnment, 189 F.3d at 858.

Pursuant to 40 C.F. R. 8§ 1508.4, an agency may defi ne
categorical exclusions fromthe requirement of preparing an EA
or an EIS. See 40 C.F.R 8§ 1508.4; see also 40 C.F.R 8
1500.4(p). Actions may be categorically excluded if they “do
not individually or cunulatively have a significant effect on

t he human environnent. See id.; see also Al aska Center for the

Environnment, 189 F.3d at 859. An agency adopting categorical
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excl usi ons nust provide for exceptions for extraordinary
ci rcunstances in which a normally excluded action may have a
significant environnmental effect that would require assessnent

under NEPA. See 40 C.F.R 8 1508.4; Alaska Center for the

Envi ronnent, 189 F.3d at 859; Jones v. Gordon, 792 F.2d 821, 827
(9th Cir. 1986).

The MMS's exceptions for extraordinary circumnmstances to
actions |listed as categorically excluded are actions which may
“(1) have “significant effects on public health or safety,”

(2) have an adverse effect on “uni que geographi cal
characteristics,” (3) have “highly controversial effects on the
environnment,” (4) have “highly uncertain effects on the
environnment,” (5) establish a “precedent for future action with
significant effects on the environnment,” (6) be related to
actions that cunul atively have a significant effect on the

envi ronnent,

(7) have “adverse effects on species listed or proposed to be
listed on the List of Endangered or Threatened Species or have
adverse effects on designated Critical Habitat for these
species,” or (8) “threaten to violate a Federal, State, |ocal or
tribal law or requirenment inposed for the protection of the
envi ronnent . ”

49 Fed. Reg. 21437, 21439.

Plaintiffs acknow edge that the MVS has categorically
excluded the grant of suspensions of |eases from NEPA. See
Pl.s” Mdtion for Sunmary Judgnment at 22; see also Environnental

I ntervenors’ Brief for Summary Judgnment, Ex. 1 (DO Departnental
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Manual 516, Appendix 10 8 10.4(C)(6)). Nonetheless, Plaintiffs
argue that the MMS' s reliance on a categorical exclusion in
granting the suspensions was in error because it failed to
provi de explanatory findings to support its reliance on the
categorical exclusion or to support the inapplicability of the
extraordi nary circunstances exceptions to the categori cal
excl usi ons.

Plaintiffs also argue that circunstances of this case bring
it within the MMS' s extraordi nary circunstances exceptions to
t he categorical exclusions. |In particular, Plaintiffs assert
that these suspensions have highly uncertain, highly
controversial and potentially significant environnmental effects
as evidenced in the adm nistrative record. These environnmental
effects include adverse inpacts on the threatened sea otter,
whose territory has expanded in the direction of the | eases, on
two marine sanctuaries which are ecologically significant, and
on hard bottom habitat, water quality, undersea noise and air
quality, and cunul ative inpacts. Plaintiffs al so appear to
argue that the MMS has acknow edged that circunstances have
changed since the approval of the | eases and, therefore, the MVS
shoul d have conducted an EA or EIS prior to granting the
| essees’ requests for suspensions. However, Plaintiffs provide
no citation of authority in support of this argunent.

Def endants counter that NEPA does not require the MMS to
explain its reliance on the categorical exclusions it has
defined. Defendants assert that Plaintiffs should have

chal |l enged the categorical exclusion at the tine it was defined.
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Def endants al so assert that requiring the MVS to docunent its
reasons for categorical exclusions would create unnecessary
paperwor k and negate the purpose of categorical exclusions under
NEPA.

Def endants al so argue that the | ease suspensions do not
fall under the extraordinary circunstances exceptions to the
cat egori cal exclusions because the suspensions do not have
envi ronnental effects. Defendants assert that the suspensions
do not authorize any activities that will affect the environnent
because no activities, including the required mlestones, wll
occur until after the |lessees file new or revised EPs or DPPs.
Responding to one of Plaintiffs’ argunments that the
extraordi nary circunstances exceptions apply, Defendants assert
that mere opposition to the suspension is not enough to render
an activity highly controversial as defined by the extraordinary
ci rcunst ances exceptions to the categorical exclusions. Rather,
Def endants claimthat a highly controversial activity is one

t hat generates di spute anpbng scientists about its environnental

effects.
Al t hough Def endants acknow edge that circunstances have
changed, they argue that nothing in NEPA requires themto

provide an EA or an EIS, or to supplenment existing ElSs.

The Court finds that the MVMS should have provided sone
expl anation for its reliance on the categorical exclusion and
its view that the extraordinary circunstances exceptions do not
apply before granting the requested suspensions. |n Jones, the

Nati onal Marine Fisheries Service issued a permt to Sea Wrl d,
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I nc. without conducting an EI'S because the permt was defined as
a categorical exclusion. See 792 F.2d at 821, 823. The
district court ruled that the agency’s action fell within an
exception to the categorical exclusion and that the agency
failed “to explain adequately its decision not to prepare an
envi ronnental inpact statenent.” 1d. at 828. The district
court ordered the agency to prepare an EIS. The Ninth Circuit
held that “the district court did not err in concluding that the
deci sion of the [National Marine Fisheries] Service not to
prepare an environnmental inpact statenment was unreasonable.”

Id. The Ninth Circuit pointed out that the agency “did not

di scuss whet her an exception to the categorical exclusions
applied.” See id. The Ninth Circuit also noted, “An agency

cannot avoid its statutory responsibilities under NEPA nerely by

asserting that an activity it wishes to pursue will have
insignificant effect on the environment. |Instead an agency nust
provi de a reasoned explanation for its decision.” [d. (internal

quotations onmtted). The Ninth Circuit reversed the district
court’s order that the agency prepare an EIS, requiring instead

that it “provide a reasoned explanation of whatever course it

el ects to pursue.” 1d. at 829.
In this case, the MVS did not issue any docunent discussing
either its reliance on the categorical exclusion for the | ease

suspensions or the inapplicability of the extraordi nary
circunst ances exceptions to the categorical exclusion.

Plaintiffs have nade a sufficient show ng that the

suspensi ons nmay nmeet an extraordinary circunmstance exception to
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the categorical exclusion to justify requiring an explanation
fromthe agency. Therefore, the MMS nust provide a reasoned
expl anation for its reliance on the categorical exclusion and
explain the inapplicability of the extraordinary circunstances
exceptions. The MVS need not prepare an EIS or an EA at this
time, however.
CONCLUSI ON

Therefore, pursuant to the CZMA, 16 U.S.C. 8§ 1456(c) (1),
the MMS nust provide the State of California with a
determ nation that its grant of the | ease suspensions at issue
here is consistent with California s coastal managenment program
In addition, pursuant to NEPA, the MMS nust provide a reasoned
expl anation for its reliance on the categorical exclusion and
the inapplicability of the extraordinary circunstances
exceptions.

Thus, Plaintiffs’ Mtion for Sunmary Judgnent (Docket #82)
and Request for Judicial Notice (Docket #97) are GRANTED.
Def endants’ Cross-Mtion for Summary Judgnment (Docket #88) and
Def endant Operator Intervenors’ Mtion for Summary Judgnent
(Docket #85) are DENI ED. Accordingly, the MVS shall set aside
its approval of the requested suspensions, and shall direct
suspensions of the thirty-six |eases, including all m|estone
activities, for a time sufficient for it to provide the State of
California with a consistency determ nation in conpliance with
CZMA § 1456(c)(1) and its inplenenting regul ati ons.
Furt hernore, before again granting these |ease suspensions, the

MVS shall provide a reasoned explanation for its reliance on the
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categorical exclusion and the inapplicability of the

extraordi nary circunstances exceptions.

shall enter in accordance with this order

bear its own costs.

IT 1S SO ORDERED

Dat ed:

Copies mailed to counsel
as noted on the foll ow ng page
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