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UNI TED STATES DI STRI CT COURT
NORTHERN DI STRI CT OF CALI FORNI A

PAUL WUESTEWALD,

Plaintiff(s), No. C 02-3002 BZ
V.
FI NDI NGS OF FACT AND
FOSS MARI TI ME COVPANY, CONCLUSI ONS OF LAW

SHORE TERM NALS LLC,
Def endant (s) .

N N N N N N N N N

Plaintiff seeks damages under general maritinme |aw and
the Jones Act, 46 U . S.C. 8688, from defendants Foss
Maritime Conpany (“Foss”) and Shore Termnals LLC (“Shore”)
for injuries plaintiff sustained after he fell froma
| adder while attenpting to access the SAN PEDRO (the
“vessel” or “barge”), a barge owned and operated by Foss,
from Shore’s dock. Having considered and wei ghed all the
evi dence and having assessed the credibility of the
w t nesses, | now nake these findings of fact and

conclusions of law as required by Fed. R Civ. P. 52(a):
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. FINDI NGS OF FACT

Plaintiff Paul Westewal d, sixty years old, has been
working in the marine industry for over thirty years, and
as a tankerman for over 20 years. In 1996, he was enpl oyed
by Foss as a certified tankerman. As part of his
responsibilities, plaintiff |oaded and unl oaded bunker fuel
at various termnals throughout the San Franci sco Bay.

On Cctober 16, 2001 Foss owned and operated the SAN
PEDRO, a 186 foot-long barge inspected by the Coast CGuard
pursuant to 46 U.S.C. 83301. See Joint Ex. 14. The SAN
PEDRO i s a “bunker barge” enployed to carry cargoes of
bunker oil used as fuel for sea-going ships. Around the
peri phery of the barge’'s steel deck is a five inch high
steel ridge called the “coamng” that is |ocated twenty-
four inches fromthe edge of the vessel. Around the edge
of the barge is a hem spherical “slip rail” which protrudes
about 6 inches fromthe vessel.

On October 16, 2001, defendant Shore owned and
operated a dock at a fuel oil loading termnal in Ri chnond,
California (the “dock”).

On Cctober 16, 2001, plaintiff was working on the SAN
PEDRO | oadi ng bunker fuel at Shore's termnal in Ri chnond,
California. He was its only crew nenber. By approximtely
5:40 p.m, the barge was fully |oaded. Plaintiff returned

to the dock to (1) check the draft lines, which neasure how
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| ow the barge rests in the water,! (2) conplete paperwork
with Shore’s personnel, and (3) return a radio earlier

gi ven by Shore to plaintiff during the |Ioading or unloading
process.

Shore does not ordinarily provide a gangway or a
conveni ent | adder to access its dock. It was the custom
and practice of Foss tankernen to use a portable |adder to
access the dock and Foss barges were equi pped with | adders
for that purpose. It was also their custom and practice
not to tie off the | adder at Shore's termnal, principally
because of the risks associated with having a | adder fixed
in place on a barge that could nove up or down. Captain
Russel |, who supervises the tankernen, admtted that there
was not hing specific on the dock to which to tie a | adder.
Three tankernmen testified that they were unaware that a
gangway was avail abl e upon request. It was undisputed that
a gangway could be rigged to the SAN PEDRO

The tide that evening was extrenely |ow After
| oadi ng, the deck of the barge rested nine to twelve feet

bel ow t he dock surface.? Consistent with his custonmary

! The parties disputed the necessity of returning to
the dock to read the draft lines. According to the
testinony of fellow tankerman and defense w tness, M ke
H ga, and defendants’ expert, Captain Janecek, the draft
could be read by laying across the deck, the coam ng, and
the slip rail and peering down over the side of the barge
which is tied to the dock. | do not fault plaintiff for
instead returning to the dock to read the draft lines. See
Joi nt Ex. 35.

2 The parties disputed whether this distance was 9
feet, as defendants clainmed, or 10 to 12 feet as plaintiff
claimed. Several defense witnesses testified to a
measurenment taken long after the accident from which they

3
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practice of accessing the dock, plaintiff braced the bottom
of an alum num | adder inside the side of the coam ng facing
the dock and | eaned the | adder agai nst the dock.2® When
plaintiff attenpted to clinb the |adder, it started to fall
backwar ds because the angle was too acute. Plaintiff then
noved the base of the | adder towards the center of the San
Pedro and outside the coamng. | find that there was no
sui tabl e place against which to brace the |adder or to tie
off the | adder at either end. Plaintiff clinbed the | adder
to the dock without difficulty and conpleted his tasks.
Before descending, plaintiff tested the |ladder with his

|l eft foot. The |adder felt secure. Wen he placed his
right foot on the rung the | adder slipped fromthe bottom

causing himto fall approximately nine to twelve feet to

concl uded that the distance was approximtely 9 feet. The
court also received testinony about a 4 to 1 rule; for every
4 feet a | adder rises it should be one foot fromthe wall.
The testinony is undisputed that M. Wiestewald initially
tried to brace the | adder agai nst the coam ng which is 2
feet fromthe edge of the barge and that the barge was
approximately 1 to 1 % feet fromthe edge of the dock, for a
total of 3 to 3 % feet. He also testified that in this
position the angle was too acute for himto safely clinb the
| adder. The 4 to 1 rule suggests that if the barge was only
9 feet below the dock plaintiff would have had no trouble
clinmbing up a | adder that was braced 3 to 3 %2 feet fromthe
dock.

3 The parties spent considerable tinme at trial
di sputing whether the | adder was twelve feet, fourteen feet,
or sixteen feet. Plaintiff urges me to infer that the
| adder was too short for its intended purpose from
def endants’ failure to preserve and produce the | adder.
See Plaintiff’s Supplenmental Brief dated April 23, 2004, p.
7. | decline to do so because plaintiff has failed to prove
that it was the length of the |adder that caused it to slip.
| am troubl ed that Foss del egates to its tankernmen the task
of deciding what | ength of |adder to purchase for the barge.
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the deck of the San Pedro. No evidence was presented on
what caused the | adder to slip.

The edge of the dock had two 12" by 12" wooden
“stringers” separated froma cenent curb on the dock by a
twenty-four inch gap. There were no cleats or hooks
affixed to the stringers to which a | adder could be tied or
secured. A permanent steel |adder was affixed to the side
of the dock approxi mtely eighteen to twenty-four inches
from and perpendicular to the side of the barge. To use
the | adder, plaintiff would have had to step over both
nooring |lines and eighteen to twenty-four inch rubber
fenders surroundi ng the barge and swi ng out over the water
using one hand to grasp the ladder. It is undisputed that
this is an energency | adder and that the bottomrungs are
slippery due to the presence of barnacles and nposs.

Foss calls on several termnals in the San Francisco
Bay Area and is aware of the customary use of |adders to
access the docks. Foss never conducted systematic visits
to these termnals to investigate conditions affecting dock
accessability or to verify the feasibility of following its
own | adder safety guidelines.* It did not arrange for

Shore to provide a gangway when needed or for Shore

4 Gui del i nes applicable to | adder safety are
i ncluded in the Foss Tank and Barge Manual, which advise
tankermen “[w] hen using | adders, make sure they are set
securely, and if possible, attached or tied at the top...”
Joint Ex. 32 (enphasis added). A Foss publication entitled
“Slips, Trips, and Falls” also advises enpl oyees to “[h]ave
soneone hold the | adder at the bottom of [sic] added
support”, not a sinple task on a barge with only one
crewmenber. Joint Ex. 26.
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personnel to assist Foss personnel in accessing the dock.

It did not ask Shore to provide cleats or hooks on the dock
to which | adders could be tied. It provided no guidance
for safe access by the tankernmen other than what is stated
in Foss safety manuals. Captain Russell testified that
prior to the accident, he conducted regul ar safety neetings
but never specifically addressed how to safely use | adders
I n dangerous circunstances, on the grounds that its
tanker men were experienced.

Def endants argued they shoul d be absol ved from any
liability because plaintiff was negligent in failing to (1)
ask Shore enpl oyees to | ower a gangway, (2) secure the
| adder at the top to hoses on the dock or to a steel
t hreaded bolt on the back of the stringers, (3) secure the
| adder at the bottomto a cleat, (4) ask Shore personnel to
hold the | adder or tie it off fromthe top before ascendi ng
or descending, (5) use a bucket to transfer required
paperwork rather than delivering it personally, (6) wait
for the tug crew to hold the | adder before accessing the
dock, and (7) throw a line fromthe base of the barge up
and through the twelve inch gap in the dock space and then
grabbing the line with a rod and securing it to the | adder.

| decline to fault plaintiff for failing to enpl oy
many of the suggested alternatives. The majority are not
included in Foss's Safety and Loss Manual or in its Tank
Barge Operations Manual. Sone involve greater risk than
plaintiff’s use of a | adder. Foss’s suggestions were not

provi ded to tankernen at the safety neetings conducted by

6
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Captain Russell. They also fail to appear on the Coast
Guard “Report of Marine Accident Injury or Death” conpleted
by Captain Russell imrediately follow ng the accident. See
Joint Ex. No. 16, p. 2.

Foss defends its policies on the grounds that it is
I npossible to instruct its tankermen on every imagi nable
hazard. Safe dock access and | adder safety, however, fal
within the range of expected probl enms encountered when
| oadi ng or unl oading the barge. The effect of low tides on
dock accessability, while infrequent, is regular and
expected. | do fault plaintiff, when faced with an
unusual ly Iow tide which prevented himfrom bracing his
| adder agai nst the coami ng, for not seeking assistance from
Shore personnel, either to provide himw th a gangway or to
help himw th the |adder. \While Foss had not arranged for
such assi stance, Shore personnel testified that they hel ped
when asked. | assign to plaintiff 20% of the fault for
this accident.

The fall caused plaintiff to fracture his right heel,
sustain a mld vertebrae conpression fracture, and injure
his right hip and hand. The pain in his hand has | argely
resol ved since the accident, and his hip, back and foot
pain are being treated with anti-inflamatory and pain
medi cati on, when necessary, at a cost of $90.00 per nonth.
As a result of his injuries, plaintiff has difficulty
sitting for extended periods of time and can only wal k for
two to three bl ocks due to the pain in his heel. He is

unable to grip heavy objects with his hands. Prior to the

7
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accident, plaintiff enjoyed fishing, bowing, and playing
with his grandchildren. He also performed various
househol d chores, such as painting. H's injuries now
prevent himfrom participating in many of his customary
activities.

I find that plaintiff will |ikely have to undergo
surgery to fuse the subtalar joint on his right foot. |
al so find that having deferred the surgery thus far, it is
not likely plaintiff will undergo the surgery in the next
few years such that it would prevent himfrom working. |
find that it is not likely that plaintiff will join a gym
or health club as part of any treatnent for his injuries.
I find that plaintiff is not likely to have hip surgery to
remedy his bursitis.

It is undisputed that plaintiff will be unable to
return to work as a tanker man. | find he is physically
able to perform sone sem -sedentary work that permts him
to alternate between sitting and standing, but will require
sonme vocational retraining.

[1. CONCLUSI ONS OF LAW

Subj ect Matter jurisdiction exists over this case by
virtue of the Jones Act, 46 U S.C. 8688, and general
maritinme |aw pursuant to 28 U.S.C. 81333. As a nerchant
seaman, plaintiff is entitled to the protections of the
Jones Act and general maritinme | aw

Under the Jones Act, Foss has a duty to use reasonabl e

care to ensure that plaintiff has a safe place to work.

Havens v. F/T Polar Mst, 996 F.2d 215, 218 (9th Cir.

8
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1993). To recover under the Jones Act, plaintiff nust
prove that the enployer’s negligence played any part, no

matter how slight, in causing his injuries. 1d.; Ribitzki

v. Canmar Reading & Bates, Ltd., 111 F.3d 658, 662 (9th

Cir. 1997) (describing “featherweight” causation standard
for negligence under the Jones Act). Liability attaches
only if the enployer or its agents either knew or should
have known of the dangerous condition. 1d. An enployer is
charged with constructive notice if, in the exercise of
reasonabl e care, it should have known about or discovered
the all eged dangerous conditions. 1d.

I conclude that Foss was negligent by failing to
provide plaintiff with a safe neans of access to and from
the dock under the circunstances that existed at the tine
and place of his accident. Foss did not investigate
condi tions at Shore that affected dock accessibility at | ow
tide despite its know edge that tankernmen routinely used
| adders to access docks. It did not adequately train its
enpl oyees in | adder safety, especially in dangerous
conditions, or discuss specifically the various alternative
access nethods asserted at trial. By providing only a
| adder, and not a | adder plus an additional precaution to
ensure plaintiff’'s safety, such as an additional crewrenber
or arranging for a Shore enpl oyee to provide a gangway or
hol d the | adder, Foss’s conduct fell below the standard of
care and caused plaintiff’s injuries.

Where a seaman’s injuries are attributable, at |east

in part, to a vessel being in violation of a Coast Guard

9
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safety regul ati on designed to protect the class of

i ndi viduals to which seaman bel onged and to prevent the
type of injury suffered by the plaintiff, the vessel owner
is negligent per se and a defense of conparative negligence

i s unavail abl e. Fuzek v. Roval King Fisheries, Inc., 98

F.3d 514, 517 (9th Cir. 1996) (reversing district court’s
reducti on in damages based on plaintiff’s conparative
negli gence where injuries were caused by violation of Coast

Guard regul ati on by vessel owner); Kopczynksi v. The

Jacqueline, 742 F.2d 555 (9th Cir. 1994) cert. denied 471

U.S. 1136, 558 (9th Cir. 1984); Smith v. Trans-Wrld

Drilling Co., 772 F.2d 157, 160 (5th Cir. 1985).

As an independent basis for Foss's negligence, |
concl ude that Foss viol ated Coast Guard regulation 46
C.F.R 842.15-75. This regulation, entitled “Protection of
the Crew', requires vessels to provide “satisfactory neans”
of moving around the vessel during the performance of the
“necessary work of the vessel.” See 46 C.F.R 842.15-
75(d). The regulation specifically nmentions a gangway, but
not a | adder, as one of the enunerated “satisfactory
means”. 1d. By not providing a satisfactory means of
access fromthe barge to the dock, such as a gangway, Foss
vi ol ated the Coast Guard regul ation.

At trial, plaintiff established the elenments for
negl i gence per se under the Jones Act. Fusek, 98 F.3d at

516 citing Smth v. Trans-World Drilling Co., 772 F.2d 157,

160 (5th Cir. 1985). Defendants did not dispute the

applicability of the Coast Guard regulation to plaintiff as

10
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a tankerman. Entering and exiting the barge during the

| oadi ng or unl oadi ng process is a central part of the
“necessary work” of a tankerman. The purpose of the
regulation is clearly to prevent falls and injuries while
crewnmenbers are working. Foss offered no evidence which
woul d excuse its failure to provide satisfactory access,

ot her than contending that a | adder is “satisfactory” under

the terms of the regulation. Reyes v. Vantage S.S. Co.,

Inc., 558 F.2d 238, 243 (5th Cir. 1977) (failure to conply
with safety regul ati ons may be excused where non-conpli ance
was due to an energency situation, or where conpliance
woul d be nore dangerous than non-conpliance). Neither
customary use of |adders by tankernen nor Foss’s belief
that [ adders are safe excuses the violation that occurred
here. Smth, 772 F.2d at 161. Had Foss provi ded
sati sfactory neans of access, plaintiff would not have
fallen and injured himself. Based on the foregoing, |I find
t hat Foss was negligent as a matter of |aw.

Under the “seaworthiness” doctrine, Foss has a non-
del egabl e duty to provide a vessel that is reasonably safe,
I ncl udi ng work places, equipnent, and access to and from

t he vessel . Mtchell v. Trawl er Racer, Inc., 362 U S. 539,

549 (1960); Ribitzki, 111 F.3d at 664; Reyes v. Marine

Enterprises, Inc., 494 F.2d 866, 869 (1st Cir. 1974)

(seawort hiness extends to “the owner’s duty to supply his
crew with a suitable ship and equipnent...[including a]
suitabl e neans to board and di senbark. The duty thus

extends to the gangway by whonever supplied, owned, or

11
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controlled”); Sherfy v. Barge MARIN HORI ZON, 76 F. Supp.2d

1054, 1056 (N.D. Cal. 1999). The shipper nmust furnish a
vessel and appurtenances that are reasonably fit for their

i ntended use. Mtchell, 362 U S. at 550. The shipowner’s
actual or constructive know edge of an unseawort hy
condition is not essential to its liability. 1d. The
enployer is strictly liable if plaintiff can show that the
unseawort hy condition played a substantial part in bringing

about the injury. Faraola v. O Neill, 576 F.2d 1364, 1366

(9th Cir. 1978).
For the sane reasons supporting a finding of Foss’s

negl i gence under the Jones Act, | find that the SAN PEDRO

was unseaworthy. See Weeks v. Alonzo Cothron, Inc., 466
F.2d 578, 581 (5th Cir. 1972) (finding breach of
seawort hi ness doctrine where shipowner failed to require a
safety procedure to notify crew i medi ately that underwater
wor ker was in distress).

Foss's violation of a Coast Guard regul ati on al so
renders the SAN PEDRO unseaworthy as a matter of |aw, but
does not necessarily establish causation required to

recover under his unseaworthi ness claim Smth v. Trans-

Wrld Drilling Co., 772 F.2d 157, 162 (5th Cir. 1985)

(violation of safety regulation sufficient to trigger the
“feat herwei ght” standard of causation under Jones Act
negl i gence, but not necessarily sufficient to trigger
“proximate cause in the traditional sense” required to
render a vessel unseaworthy). To establish causation under

t he seawort hy doctrine, plaintiff nust show that the

12
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unseawort hi ness (1) played a substantial part in bringing
about or actually causing the injury and that (2) the

injury was either a direct result or a reasonably probable

consequence of the unseaworthiness. 1d.; Alverez v. J. Ray

McDernott & Co., Inc., 674 F.2d 1037, 1042-43 (5th Cir.

1982); Cresap v. Pacific Inland Navigation Co., 469 P.2d

950, 954 (Wash. Ct. App. 1970). Conparative negligence
principles may act to reduce plaintiff’s recovery under his

seawort hi ness claim Kni ght v. Al aska Trawl Fisheries,

Inc., 154 F.3d 1042, 1047 (9th Cir. 1998) (stating that
“Imaritinme law has [] |long applied the rule of conparative
fault in a seaman’s unseaworthi ness action against a

shi powner”); Phipps v. S.S. Santa Maria, 418 F.2d 615, 616-

17 (5th Cir. 1969); Marine Solutions Services, Inc. V.
Horton, 70 P.3d 393 (Al aska 2003).

I find that Foss’s failure to provide a seaworthy
vessel was a substantial cause and a direct result in
causing plaintiff’s injury. But for Foss's failure,
plaintiff would not have been injured.

Plaintiff failed to establish a breach of a duty of
care owed to him by Shore. A dock owner’s duty to seanen
using the dock is defined by the application of state |aw,

and not maritinme | aw. See Victory Carriers, Inc. v. Law,

404 U. S. 202, 206-07 (1972) (stating that “the gangpl ank
has served as a rough dividing |line between state and
maritime reginmes” with piers and docks “deenmed extensions

of land”); Florida Fuels, Inc. v. Citgo Petroleum Corp., 6

F.3d 330, 332 (5th Cir. 1993). Under California |aw, Shore

13
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owes plaintiff a duty of care applicable to business
invitees. See Cal. Civ. Code 81714 (2004) (liability for
injuries to another caused by failure to exercise ordinary
care). This duty obligates Shore to provide a dock that is
reasonably safe and to warn of hidden dangers known to the
owner and not reasonably apparent to the invitee. |d.;

Freeman v. Nickerson, 77 Cal.App.2d 40, 48 (1946).

Plaintiff did not present any evidence that the dock was

I nherently unsafe, or that Shore failed to warn of a hidden
danger. Shore did not have a duty to assist plaintiff or
to provide a safe nmeans for accessing its dock fromthe
barge. Even assum ng that Shore breached a duty, plaintiff
did not establish that the breach was the proxi mate cause
of his injuries. It is undisputed that plaintiff was not
injured while on Shore’s dock, but when the | adder slipped
on the deck of the barge. There was no evidence that the

| adder slipped because Shore’s dock was defective. 1In the
absence of a breach of Shore's duty, or a causal connection
bet ween a breach and his injuries, | find that Shore was
not negligent. | find that plaintiff did not establish
Shore’s breach of the inplied warranty of workmanlike

performance. Ryan Stevedoring Co. v. Pan-Atlantic S.S.

Corp., 350 U S. 124 (1956); Sims v. Chesapeake and Ohio

Rai |l way Co., 520 F.2d 556, 561 (6th Cir. 1975).% Plaintiff

5 In Sims the Sixth Circuit stated that “[t]he
nature of the services performed by the wharfinger
determ nes the extent of this warranty...The inplied
warranties of a wharfinger relate to the conditions of
berths and the renoval of dangerous obstructions or giving
notice of their existence to vessels about to use the

14
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did not offer sufficient evidence of a contract, either
express or inplied, between Shore and Foss which gives rise
to a duty of workmanli ke performance, such as an obligation
by Shore to assist Foss tankernmen during loading. |In fact,
Shore enpl oyees testified that Shore did not require them
to assist Foss tankermen during the |oading or unloading

operation. Unlike Chisholmv. UHP Projects, Inc., 205 F.3d

731, 733 (4th Cir. 2000), upon which plaintiff relies,
plaintiff was not injured by a third party brought on board
the vessel who created a dangerous condition that caused
the injury.

M. DAVAGES

Havi ng concl uded that Foss was negligent and failed to
provi de a seaworthy vessel, | award plaintiff $835,236.00
I n damages cal cul ated as foll ows:

(1) $75,000.00 in general damages for past pain and
suffering plus prejudgnment interest pursuant to 28 U S.C
81961(a) fromthe date plaintiff filed his conplaint;

(2) $175,000.00 in general damages for future pain
and suffering;

(3) $216,011.00 in past econom c | osses through April
2004 | ess $25,000 al ready received by plaintiff from Foss,?®
pl us prejudgnent interest pursuant to 28 U. S.C 81961(a)

fromthe date plaintiff filed his conplaint. This figure

berths... A wharfinger also owes a duty to furnish a safe
means of egress and ingress to berthed ships.” 1d.

6 The parties stipulated at trial that Foss shall be

credited $25,000 for any judgnment awarding plaintiff past
econom c | osses.

15



represents | ost wages through April 2004 based on Dr.
Ogus’s Case |-B, Alternative Il report. See Joint Ex. 21;

(4) $360,885.00 in future econonic | osses comenci ng
in May 2004 based on the assunption that plaintiff wll

begin part-time work in July 2004 and work until age 66.
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(5) $2,340 in future vocational retraining;
(6) $31,000 in future nedical costs for the

anticipated surgery on his ankle and for nedication.

Dated: May 11, 2004

[ s/ Bernard Zi nmer man
Ber nard Zi mer man
United States Magi strate Judge

G \ BZALL\ - BZCASES\ Wiest ewal d\ PRETRI AL\ f i ndi ngs. wpd
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