© 00 ~N o o A~ W N P

N
= O

=
N

L
A W

e e e
o N o o

N
o ©

N
=

N DN
w N

N N NN N DN
o N o o b

UNI TED STATES DI STRI CT COURT
NORTHERN DI STRI CT OF CALI FORNI A

PEOPLE OF THE STATE OF
CALI FORNI A, et al .,
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V.

UNI TED STATES DEPARTMENT
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The Town of Mammoth Lakes (“Town”) is |located on the
eastern side of Sierra Nevada in southern Mono County, an
area with unique natural attractions but inconveni ent

access. The Mammoth Yosemite Airport, which is small and
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presently has no schedul ed commercial service, is
approximately seven mles east of the Town on U S. 395. In
the late 1990's, there were plans afoot to upgrade the
area’s ski facilities and to construct thousands of new
housing units. At the sanme tine, the Town was concerned
that it was losing skiing visitors to resorts with
regul arly schedul ed commercial air service. The Town
t herefore proposed an expansion of the airport to
accommodate comrercial jet traffic, and hopefully increase
substantially the nunber of visitors to the region. On My
30, 2000, the Mammoth Mountain Ski Area, whose nmjority
owner is Intrawest Corporation, entered an air service
agreenment with American Airlines initially for comrercia
flights from American’s hubs in Chicago and Dall as.

In October 2000, the Town published a draft
envi ronnment al assessnent for this expansion project. In
particul ar, the Town proposed strengtheni ng and extendi ng
the airport’s runway, creating an air carrier apron, adding
access roads and parking facilities and constructing a
passenger term nal conplex. The project contenplated an
eventual expansion of air services with other carriers and
fromadditional cities. The long-termresult would be
hundreds of thousands of air passengers every year at the
Mammot h Yosemte Airport. The draft environnental
assessnent concluded that there would be “no significant
envi ronnent al inpact caused by the expansion of the airport
that could not be satisfactorily mtigated.”

Adm ni strative Record (“AR’) 88 at 1. A nunber of state
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and federal agencies, along with environnental
organi zati ons and individuals, submtted coments
contesting that conclusion.

I n Decenber of 2000, the Town submtted a fina
envi ronnent al assessnment (“FEA’) which was little changed
fromthe draft. The Federal Aviation Adm nistration then
adopted the FEA and signed a Finding of No Significant
| npact (“FONSI”) for the project. Sone of the concerned
agencies, including plaintiff the State of California,
continued to express their concerns about the project. In
March 2001, the Town addressed a few of those concerns,? in
a docunent, which though titled, “Errata,” suppl enents,
rather than corrects, the FEA. Also in March 2001, Jones &
Stokes, a firmretained by the consulting airport engineer,
prepared a Biol ogi cal Assessnent to assist Mammpth Yosemte
Airport with biological resource issues related to the
ai rport expansion project. AR 241 Ex. A. Based on
information in the Biological Assessnment, the United States
Fish and Wildlife Service (“FW5") prepared a Biol ogi cal
Opinion in July 2001. On July 29, 2002, the Federal
Avi ation Adm nistration (“FAA") issued a Record of Decision
(“ROD”) unconditionally approving the airport project and
t he FONSI .

Thereafter, the People of the State of California and

the Sierra Club and other conservationi st organizations

1 The principal concerns addressed are the |ikelihood
of birds being struck by aircraft and the inpact of the
proj ect on the sage grouse.
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(collectively “plaintiffs”) filed separate acti ons agai nst
federal defendants the United States Departnment of
Transportation, Secretary of Transportation Norman M neta,
the Federal Aviation Adm nistration and Federal Aviation
Adm ni strator Marion Bl akey (collectively “defendants”),

al l eging that defendants had viol ated the Nati onal
Environnmental Policy Act (“NEPA’), 42 U.S.C. 88 4321-4370d,
by approving the FEA and issuing the FONSI for the airport
expansi on project at the Manmoth Yosemite Airport.?
Plaintiffs seek orders enjoining the expansi on project and
requiring defendants to prepare an Environnmental |npact
Statenment (“EI'S”) in conpliance wi th NEPA.

Pursuant to stipulation, the parties filed cross-
notions for summary judgnment and | held a hearing on April
16, 2003. For the reasons stated below, | find that under
the circunstances of this case, defendants’ decision not to
prepare an EI'S was unreasonabl e.?

NEPA requires federal agencies to prepare an EIS prior

to taking “mjor Federal actions significantly affecting

2 On Novenmber 26, 2002, the separate actions by the
State and the Sierra Club were related. On February 3,
2003, | permtted the Town to intervene as a defendant only
in the remedy phase of this case. On March 31, 2003, |
granted the Town’s notion for |eave to file an am cus curi ae
brief on the nmerits addressing the nerits of this case.

3 Defendants argue that because plaintiffs have sought
review of an order under Part A within the meaning of 49
U.S.C. § 46110(a), the Court of Appeals has exclusive
jurisdiction in this case. As | am bound by Ninth Circuit
precedent finding that reviewin this Court is appropriate
under these circunstances, | express no opinion on this
jurisdictional issue. City of Alaneda v. Federal Aviation
Adm nistration, 285 F.3d 1143 (9th Cir. 2002).

4



© 00 ~N o o A~ W N P

N
= O

=
N

L
A W

e e e
o N o o

N
o ©

N
=

N DN
w N

N N NN N DN
o N o o b

the quality” of the environment.” Kern v. United States

Bureau of Land Managenent, 284 F.3d 1062, 1067 (9th Cir.

2002) (quoting 42 U.S.C. 8 4332(2)(C)). An agency nmay
prepare an EA, which briefly describes the need for,
alternatives to, and environnental inpacts of the proposed
federal action, to decide whether the inpacts of the
proposed action are significant enough to warrant an EIS.

Bl ue Mountains Diversity Project v. Blackwood, 161 F. 3d

1208, 1212 (9th Cir. 1998) (citing 40 CF.R 8§ 1508.9). |If
an agency determnes in the EA that the federal action wil
not significantly affect the environment, the agency nust

i ssue a FONSI and its NEPA revi ew ends. See Bl ue

Mount ai ns, 161 F.3d at 1212; 40 C.F.R § 1508.13.

In review ng an agency’'s decision not to prepare an
EIS, the inquiry is whether the “*responsi bl e agency has
“reasonably concluded” that the project will have no
significant adverse environmental consequences.’” Save the

Yaak Committee v. J.R Block, 840 F.2d 714, 717 (9th Cir.

1988) (quoting San Francisco v. United States, 615 F.2d

498, 500 (9th Cir. 1980)). *“If substantial questions are
rai sed regardi ng whether the proposed action nay have a

significant effect upon the human environnent, a deci sion
not to prepare an EIS is unreasonable.” 1d. (enphasis in
original). An agency’s decision not to prepare an EIS is

unreasonable if the agency fails to supply a convi ncing
statenment of reasons why potential inpacts are
insignificant’” because “'[t]he statenment of reasons is

crucial’ in determ ning whether the agency took a ‘hard
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| ook’ at the potential environmental inpact of a project”

as required by NEPA. 1d. (quoting Steanboaters v. FERC,

759 F.2d 1382, 1393 (9th Cir. 1985)).

Whet her a project may cause a significant effect on
the environment requires consideration of context and
intensity. National Parks & Conservation Ass’'n v. Babbitt,

241 F.3d 722, 731 (9th Cr. 2001); 40 C.F.R 8§ 1508. 27.

Context sinply “delimts the scope of the agency’ s action,

including the interests affected.” National Parks, 241

F.3d at 731; see also 40 C.F. R 8§ 1508.27(a). Intensity
relates to the “degree to which the agency action affects
the |l ocale and interests identified in the context part of
the inquiry,” and includes consideration of factors such as
the controversial nature of the project, the cunulative

I npacts of the project and the degree to which the project
may i nmpact endangered or threatened species. 1d.; see also

40 C.F.R § 1508.27(h).

Controversy

A review of the FEA begins with the nature of the
opposition. It conmes not just from concerned citizens or
envi ronnental organi zati ons such as plaintiffs Sierra Cl ub,
Nat i onal Par ks Conservation Association, California Trout,
Inc. and Natural Resources Defense Council; it cones from
many of the state and federal agencies charged with
envi ronnental or conservation responsibilities in the
region. In fact, the plaintiff in the lead suit is the
State of California. Little would be gained by chronicling

the FEA's failure to adequately address each of the issues
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rai sed by the various state and federal agencies.* One
exanmple will suffice. |In response to the draft
envi ronment al assessnent, on Novenber 14, 2000, the
California Departnment of Fish and Ganme (“DFG') submtted a
| engthy and detailed |letter concluding that “the
information contained in the FEA is inadequate to support a
finding of no significant inpact.” AR 127 Appx J at S-D.
On Decenber 15, 2000, a DFG representative called the FAA
to request nore information and time to prepare a final
response to the FEA. AR 118. FWS was al so review ng the
FEA at that time and had decided to request that the FAA
prepare an EIS. AR 119. Notw thstandi ng def endants’
know edge about the concerns these agencies were raising,
on that same day, the FONSI was recommended for approval.
AR 125.

The FONSI states that the FEA was “coordinated with”
t hese concerned governnental agencies. The record,
however, denonstrates that the FEA ignored or did not

adequately treat their concerns.® 1In doing so, the FEA

4 The record in this case contains coments from
various state and federal agencies that question the
concl usion that the airport project would have no
significant environnental inpact. See generally, AR 127 at
Appx. J at F-B (Bureau of Land Managenent); F-C (Nati onal
Park Service); S-B (California Departnent of
Transportation); S-C (California Regional Water Quality
Control Board); S-D (California Departnment of Fish and
Ganme); L-A (Long Valley Fire Protection District).

5 After the Errata, the Biological Assessnent and the
Bi ol ogi cal Opinion, some agencies assented to the project.
See AR 241 Ex. B, Appx C at 2. This does not alter the fact
t hat substantial questions were raised at the tine the FEA
and FONSI were prepared that should have triggered

7
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failed to evaluate “the degree to which the effects on the
quality of the human environnment are likely to be
controversial.” 40 C.F.R § 1508.27(b)(4). In this
context, the term “controversial” refers to “cases where a
substantial dispute exists as to the size, nature, or
effect of the major Federal action rather than to the

exi stence of opposition to a use.” Sierra Club v. United

States Forest Serv., 843 F.2d 1190, 1193 (9th Cir. 1988)

(finding that where Sierra Club presented evidence from
numer ous experts showi ng the EA s i nadequaci es and casti ng
doubt on the agency’s conclusions, “[t]his is precisely the
type of ‘controversial’ action for which an EI'S nust be
prepared.”). Concerns about a project’s substantia

i npacts raised by agencies with special expertise weigh in

favor of requiring an EIS. See Foundation for No. Am WId

Sheep v. United States Departnment of Agriculture, 681 F.2d

1172, 1178-79 (9th Cir. 1982). Opposition to a project
does not necessarily create a controversy requiring an EIS,

(see Surfrider Foundation v. Dalton, 989 F. Supp. 1309,

1323 (S.D. Cal. 1998), but the volume of comments from and

preparation of an EIS. See 40 C.F.R § 1508.9(a)(1); Blue

Mount ai ns, 161 F.3d at 1214. 1In addition to review ng the

FEA, | have reviewed all subsequent environnental analyses,
i ncluding the Errata, the Biological Assessnment and the

Bi ol ogical Opinion. Even if it is proper to consider al
subsequent docunments as part of the FEA, the environnenta
analysis is still |acking because aspects of the
environmental inpacts due to an increase in visitors, such
as those described in this opinion, were not appropriately
eval uated in any docunment. Moreover, as far as | can tell,
anal yses subsequent to the FEA were not subject to public
coment .
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the serious concerns raised by federal and state agencies
specifically charged with protecting the environment
support a finding that an EIS was required in this case.
G ven the controversy surroundi ng the airport project,
def endants unreasonably failed to prepare an EIS.
Growt h/ Cunul ati ve | npacts

Plaintiffs next contend that the FEA fails to
adequately analyze the growth-inducing effects of the
airport project. Plaintiffs also contend that the FEA
fails to adequately analyze the curnul ative inpacts of the
airport project. A cunulative inpact on the environnent
“results fromthe increnmental inpact of the action when

added to other past, present, and reasonably foreseeable

future actions....”® 40 C.F.R § 1508.7; Blue Muntains,
161 F.3d at 1214. Because in this case these contentions
are frequently related, I will |largely consider them

t oget her.

Def endants claimthat the purpose of the airport
project to extend the runway is to “provide the necessary
runway length to safely allow air carrier/charter aircraft
up to the size of a Boeing 757-200 to operate at the

Airport.” AR 127 at |I-1. Seen that way, there are “no

significant environnental inpacts caused by the expansion

6 Cunul ative inpacts may result from “individually

N NN
o N O

m nor but collectively significant actions taking place over
a period of tinme.” 40 C.F.R. 8§ 1508.7. In determ ning

whet her a project will have a significant inpact, an agency
must consider “whether the action is related to other
actions with individually insignificant but cunul atively
significant inmpacts.” 40 C.F.R 8 1508.27(b)(7).

9
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of the Airport that could not be satisfactorily mtigated.”
AR 127 at |; AR 125.

Def endants reached this conclusion by not taking any
| ook, and certainly not a hard | ook, at many environnental
consequences of the airport project. At bottom many
deficiencies in the FEA can be attributed to defendants’
myopi ¢ view of the airport project. |If the only purpose of
ai rport expansion was to inprove the safety and conveni ence
of existing air service, the FEA m ght be sufficient to
conply with NEPA.7 Section 2.3 of the FEA states, however
that the need for an inmproved airport is to stinulate
regional growth by inproving access to the region’s “year-
round recreational attractions consisting of skiing in the
wi nter and numerous outdoor recreational activities in the
spring, summer and autumm, which include major attractions
such as Yosemte National Park, Mno Lake, June Lake and
Devil’s Postpile National Monunment.” AR 127 at 11-2. The
FEA goes on to note that the Mammoth Lakes regi on has | ost
ski visitors to other resorts which have direct commercia
air service and that one way of attracting “new visitors to
t he region would be by reducing visitor travel times to the
Mamot h Lakes area. The devel opnent of airport facilities
to accommpdate comrercial airline and charter operations
woul d all ow direct access to the region, thereby reducing

visitor travel time.” AR 127 at |1I-2. Yet the FEA focuses

7 Even then, defendant’s treatnent of some of the

wi ldlife issues such as the bighorn sheep m ght be
chal | engeabl e.

10
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al nrost exclusively on the inpact that the airport expansion
project itself and those few projects directly tied to it
will cause. Alnost entirely ignored in the FEAis a
consi deration of the inpact on the region fromthe
t housands or hundreds of thousands of additional visitors
that the airport expansion is expected to attract. Also
m ssing fromthe FEA is a consideration of the cunul ative
i npacts on the region of other projects near the airport
and ot her reasonably foreseeable projects. A few exanples
fol |l ow

1. O her Projects. Although the FEA shows ei ght
projects in the region near the airport, (see AR 127 at
Exhi bit V-22), defendants unreasonably limt the cumulative
i npacts discussion to two projects that are in the vicinity
of the airport, one within the airport boundary and one
near the airport along U S. 395. Not only is the

di scussi on of cunul ative environnmental inpacts of these

proj ects inadequate, (see, e.g.. AR 127 at V-87 (discussion
of biotic communities limted to the nule deer, when other
wldlife are present), defendants’ failure to nmeaningfully
anal yze any of the other currently proposed projects near
the airport is unreasonable. Moreover, additional hotel
and other construction will be necessary to accommodate the
increase in visitors, yet the FEA does not address the
cunul ative inpacts of these foreseeable future projects.

2. Residential and Lodging G owth. The FEA estimtes
t hat the number of skier days will double in the next

twenty years. Wth |little basis in the record, the FEA

11



© 00 ~N o o A~ W N P

N
= O

=
N

L
A W

e e e
o N o o

N
o ©

N
=

N DN
w N

N N NN N DN
o N o o b

concl udes that existing under-utilized residential
properties will be able to sustain this increase. The FEA
does recogni ze that the nunber of hotel and notel units
wi |l double. AR 127 at V-25. A substantial increase in
visitors and a doubling in hotel and notel capacity should
of necessity result in an increase in the region's
per mnent and tenporary population to service these
visitors. No where does the FEA consider the inpact that
this doubling in hotel and notels, and this resulting
i ncrease in population, will have on the region’s air and
wat er quality, sewage treatnment facilities, traffic and the
like.

In oral argunent, the FAA focused on the fact that the
Town has projected growth in the region to expand
significantly in the next twenty years with or w thout the
ai rport expansion. Wiile this my be true, there is no
di scussion in the FEA about the fact that introducing
commercial air service will accelerate that growth. As the
Town acknow edged in the Draft EA:

the introduction of air carrier jet service to

Mammot h Yosemite Airport is likely to result in

faster tourismgromh to the region than would

ot herwi se occur .... The convenience of jet

service to Manmoth Yosenite Airport would

undoubt edly cause the growth to occur faster than

if the air service were not provided.
AR 88 at V-77. This section was not included in the FEA
and accelerated growth is not analyzed in the FEA. This
i ndi cates that the FEA did not take a hard | ook at the

envi ronnental inpacts of rapid growth

3. Air Quality. Defendants’ concl usions about the

12



© 00 ~N o o A~ W N P

N
= O

=
N

L
A W

e e e
o N o o

N
o ©

N
=

N DN
w N

N N NN N DN
o N o o b

airport project’s inpact on air quality are not supported
by evidence in the record and are therefore unreasonable
and show that defendants failed to take a hard | ook at the
air quality issues raised by the airport project. For
exanmpl e, the FEA states that the “introduction of air
service will directly reduce adverse air quality em ssions
as a result of reduced vehicular traffic in the region.”
AR 127 at 11-2. This statenment seens at nost di singenuous
or at least wishful thinking. Wth respect to existing
visitors, the FEA states that California residents account
for 87% of Mammth Lakes’ current business and that 70% of
California users are fromthe Los Angeles area. AR 127 at
I V-12. The FEA concedes that the “vast majority” of the
Los Angeles visitors will continue to drive to Manmoth
Lakes. AR 127 at 1V-14. |If the large majority of current
visitors will continue to drive and the airport project
will bring in hundreds of thousands of additional visitors,
| find it inplausible that vehicular em ssions wll
decrease as a result of the airport expansion. Even if
sone of the new visitors fly rather than drive, many people
woul d rent cars once they arrived.® Defendants assert that

nore visitors will take public transportation and even

8 Moreover, flights from American Airlines’ hubs in
Chi cago and Dallas, not to nmention the other hubs expected
to follow, would open the region up to additional donestic
and international visitors. Wile the FEA states that “nmany
of the visitors traveling fromthese |ocations [throughout
the United States and internationally] to or fromthe
Mammot h Lakes area currently use Los Angeles or Reno
airports and drive between the Mammpth Lakes area and these
airports,” (AR 127 at 1V-7), there is no support for this
statenment in the record.

13
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estimate the nunmber of indirect vehicle trips to be zero
under the proposed action. Not only do they fail to cite
any factual basis for these conclusions, the basic prem se
under whi ch defendants cal cul ate the indirect vehicle trips
is inplausible. Defendants assune that “all passenger
vehicles originating at the airport would travel a
roundtrip di stance of approximtely 19 mles (i.e., to and
fromthe Town of Mammoth Lakes).” AR 127 at V-33. Wth
all the natural attractions in and around Manmot h Lakes, it
is illogical to assume that all passenger vehicles wll
travel solely fromthe airport to a hotel and remain there
for the remainder of the trip before returning to the
airport.

4. Traffic. The FEA' s traffic study suffers fromthe
sanme tunnel vision. The FEA focuses on delays |likely to be
experienced at the intersection of U S. 395 and Hot Creek
Road and recommends mitigati on nmeasures. AR 127 at V-26-
27. In a brief, two-paragraph discussion, the FEA
recogni zes the increase in traffic resulting fromthe
I ncreased nunber of visitors, but concludes that the
increased traffic “would be offset on a mcro scale by
fewer tourists driving autonobiles fromfarther airports of
their homes .... Bus service between the Town and the
Airport is anticipated to be the primary node of ground
transportation for passengers.” AR 127 at V-27. There is
no citation to any study or analysis to support these
conclusions. Wthout any support in the FEA for these

sweepi ng statenents, | cannot find that defendants took a

14
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hard | ook at the environnmental inpacts resulting from
I ncreased traffic.

5. Water Quality. The FEA states that “the entire
basin in which Manmmoth Yosemte Airport is |ocated has been
desi gnated as an area in which septic tank and | eachi ng
fields cannot be used except with special approval of the
[ Regi onal Water Quality Control Board].” AR 127 at V-49.
Whil e the FEA concludes that there is adequate water supply
for the project and that increased water usage would create
no significant environnental inpacts, the analysis is
entirely focused on adequate water and sewage for the
airport and its environs. There is no consideration about
provi di ng water or sewage for the growth and i ncreased
touri sm nmentioned el sewhere in the FEA.

6. The Non-skiing Season. The bul k of the FEA
addresses the inpact of the airport expansion on the
Mamot h Lakes region during the winter. The current air
service contract between the Manmoth Mountain Ski Area and
American Airlines is |limted to service during the ski
season. However, the FEA notes that the region’s appeal is
year-round and air service expansion to include year-round
service is contenplated. Yet, there is no or virtually no
consi deration given to the inpact that the thousands of
additional visitors will have on Yosenm te National Park,
Devils Postpile National Mnunment, Mono Lake and the many
ot her wi | derness and recreational areas in the region.

Little would be gained by catal oguing the many ot her

I npacts, such as energy and natural resources, noise

15
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pol luti on, waste disposal and fire protection, which are
gi ven the sanme nyopic treatnent in the FEA. Suffice it to
say that defendants’ argunment that the airport project is
gr owt h-accommodati ng rat her than growth-inducing, (see Fed.
Defs.” Opp’'n to Pls.” Mdts. for Summ J. at 24:2), is
belied by the record.

In keeping with the avowed purpose of the project, at
t he hearing, defendants described the FAA s m ssion, which
is to “ensure the safe and efficient use of navigable
airspace,” (AR 241 at 6), as the lens through which the
envi ronnental inpacts of the airport project was viewed.
The FAA distanced itself fromthe Town’ s goal of expanding
the airport to attract nore visitors to the area.® Wile
the FAA may have no real stake in increasing visitors to
Manmmot h Mountain, it is charged by NEPA with exam ning the
indirect effects of airport projects. 40 C.F.R § 1508(b)
(NEPA requires consideration of indirect effects which are
“caused by the action and are later in time or farther
removed in distance, but are still reasonable
foreseeable.”). The FAA conceded at the hearing that it
has a duty to address indirect environnental inpacts, but
quarreled with the notion that it was required to take a
hard | ook at the indirect inpacts fromthe increase in

visitors, which the FAA contends woul d not be caused by the

® In preparing the ROD, the FAA was mi ndful of its duty
to determ ne whether “the inpacts fromthe Expansion Project
will significantly inpact the quality of the surrounding
human environnment.” AR 241 at 15.

16
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FAA or the airport project. Gven the context of this

proj ect, however, this position is unreasonable. Wile, in
the Town’s words, Mammmoth Lakes is not a sleepy town with a
dirt runway and a wi nd sock, it is also not a large city

Wi th substantial established commercial air service such as
Seattle or Los Angeles. In cases involving airports in
those cities, challenges to the FAA' s revi ew of
environnental inpacts were rejected, primarily due to

exi sting circumstances in those airports. City of Los

Angel es v. Federal Aviation Adm nistration, 138 F.3d 806

(9th Cir. 1998) (rejecting a challenge to the environnmental
i npact statenent (not an environnmental assessnent) for a
term nal expansi on project at the Burbank-d endal e- Pasadena
Airport based on a claimthat the FAA failed to take a hard
| ook at the increase in passengers due to the new

termnal); Seattle Community Council Federation v. Federa

Avi ation Adm nistration, 961 F.2d 829 (9th Cir. 1992)

(rejecting the challenge to the FAA's anal ysis of the
effects of increased nunbers of flights because the project
to change flight patterns of sone aircraft at the Seattle
airport was sinmply to accommodate existing air traffic).

In a case involving a highway interchange in an
agricultural area between Di xon and Davis, California,
which is nore anal ogous to the Mammoth Lakes area, the
Ninth Circuit recognized that “it is obvious that
constructing a large interchange on a major interstate
hi ghway in an agricultural area where no connecting road

currently exists will have a substantial inmpact on a nunber

17
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of environmental factors.” City of Davis v. Col eman, 521

F.2d 661, 674-75 (9th Cir. 1975). G ven the nature of the
area, the Ninth Circuit concluded that it was unreasonabl e
for the agency to decide, wthout further consideration of
the environnmental inpacts of increased popul ation,
increased traffic, increased pollution and increased denand
for services, that the environnmental inpact of the highway
i nterchange would be insignificant. 1d. at 675. This
reasoni ng applies with equal force in this case involving
expansi on of an airport to accommodate regul ar commerci al
air service, where none currently exists, in a scenic,
nountain region with unique, |argely undevel oped natura
resources. Cases cited by the FAA for the proposition that
it need not address indirect growth inpacts on the

environment are inapposite. See Citizens Against

Burlington, Inc. v. Busey, 938 F.2d 190 (D.C. Cir. 1991);

City of Grapevine, Texas v. Departnment of Transportation,

17 F.3d 1502 (D.C. Cir. 1994).

As in City of Davis, the growth-inducing effects of

the airport project appear to be its “raison d etre.” It
was hardly reasonabl e for defendants to concl ude, based on
t he FEA, that the environnental inpact of the proposed

ai rport expansion would be insignificant. Conmon sense
dictates that inmproving an airport to introduce regul ar
comrercial air service in an area known for, and reliant
on, tourism wll have a substantial inmpact on a nunber of
environnmental factors. The FEA failed to take a hard | ook

at them

18
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Widlife

The FEA's concl usion that the project would have no
significant inmpact on endangered or threatened species
strains credulity. See AR 127 at V-65. Anpong other fl aws,
the FEA fails to analyze inpacts to the Omens tui chub and
the Sierra Nevada bi ghorn sheep, both of which are |ocated
in the vicinity of the airport. AR 241 Ex. A at 1-1. The
effects on the chub are analyzed in subsequent docunents,
such as the Biological Assessnment and the Bi ol ogi cal
Opinion. It is unclear whether those docunents are
consi dered as part of the FEA in determ ning whether the
FEA was adequate, in part because those docunents do not
appear to have been exposed to public comment. The inpacts
to the bighorn sheep were only cursorily analyzed by Jones
& St okes, who determ ned that the sheep were “unlikely” to
be adversely effected. AR 241 Appx A at 5-4, 5-5.
Def endants point to no detailed analysis of the sheep by
the appropriate federal or state agency. The ROD does not
even nmention bighorn sheep, even though the Iikelihood of
I npacts on the sheep, as described by Jones & Stokes, was
anbi guous.

| have concluded that | need not resolve the issues
present ed by defendants’ piecenmeal analysis of the wildlife
i ssues. Since defendants will have to prepare an
envi ronnental inmpact statenment, they will have the
opportunity to analyze the wildlife issues in a nore
systematic fashion

and expose this analysis to public comrent.
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The issue before the court is not whether the airport
expansi on project is good for the Town or the region, but
whet her defendants took a hard | ook at the environnmental
consequences of the airport project and the decision to
forego an EI'S was reasonable. Plaintiffs have shown that
the airport expansion project may have serious environnment al
consequences to the Mammpt h Lakes region. Because
dependants failed to take a hard | ook at those consequences,
def endants nmust prepare an environnmental inpact statenent in
conpliance with NEPA. 1°

It is therefore ORDERED that plaintiffs motions for
sunmary judgnment are GRANTED and defendants’ notion is
DENIED. It is further ORDERED that defendants, including
the Town of Mammoth Lakes, which intervened on the renedy
portion of this matter, are hereby ENJO NED from comrenci ng
any construction or other work on the airport expansion
proj ect pending conformance with all NEPA requirenments,

i ncludi ng conpl etion and adoption of an Environnmental | npact
Statenment. ! The Town’s request to exclude fromthis

injunction certain construction activities is DEN ED. ' The

0 |n view of this result, | need not reach other
i ssues raised by the notions, such as the whether defendants
adequately considered alternative sites.

11 See Blue Mwuntains, 161 F.3d at 1212 (EI S nust be
prepared if “substantial questions are raised as to whet her
a project . . . cause S|gn|f|cant degradati on of sone
human enV|ronnenta factor. (quoting ldaho Sporting
Congress v. Thomas, 137 F. 3d 1146, 1149 (9th Cir. 1998));

Nati onal Parks & Conservation Association v. Babbitt, 241

F.3d 722, 731 (9th Cir. 2001)

12 The reasons for this denial will be stated in a
separate order
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court

retains jurisdiction to enforce or modify this

i njunction.

Dat ed: April 28, 2003

/ s/ Bernard Zi nmer nman

Ber nard Zi mrer man
United States Magistrate Judge

G \ BZALL\ - BZCASES\ STCALI F\ sj 2. wpd
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