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UNITED STATESDISTRICT COURT
NORTHERN DISTRICT OF CALIFORNIA

UNITED STATES OF AMERICA,

Paintiff, No. CR 02-0092 MHP
V. OPINION
re Defendant’s M otion to Dismiss
RAMON SAPP, Countsfor Lack of Jurisdiction

and to Suppress Evidence
Defendant.

Defendant Ramon Sgpp stands charged with multiple federd firearms violations, 18 U.S.C.
88 922(g)(2), 924(c)(1)(A), as wdll astwo counts of attempting to kill persons assisting federa officersin
the performance of their duties, 18 U.S.C. § 1114, after agun battle allegedly erupted when loca police
officers attempted to apprehend Sapp under the auspices of afederd warrant. Sapp first movesto dismiss
the charges under 18 U.S.C. section 1114, maintaining that the protections of that statute do not extend to
the present case, in which loca officers sought to execute afederal warrant without direct involvement of
federa officids. Sgpp aso moves to exclude evidence seized during the arrest on grounds that the arrest
was unlawful because the local officers were not properly authorized to execute the federal warrant.
Having congdered the arguments and submissions of the parties, and for the reasons et forth below, the

court rules as follows.
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BACKGROUND
Ramon Sapp became the focus of afederd crimind investigation in January 2002. On January 10,

2002, the U.S. Attorney’ s office in San Francisco held a meeting with state and local law enforcement
officers to address the issue of the “ Thomas Paing’ street gang which alegedly operated in the Western
Addition area of San Francisco. Lagargos Dec. 2. Regular mesetings on the Thomas Paine gang
followed. 1d. The meetings were attended by representatives of the California Bureau of Narcotics
Enforcement (“BNE”); the San Francisco Police Department (“ SFPD”); the United States Department of
Justice, Bureau of Alcohol, Tobacco, Firearms, and Explosives (“ATF’); and the Office of the United
States Attorney for the Northern Didtrict of Cdifornia® Lagarejos Dec. 1 2; Nastari Dec. 1 2-3.

At thisfirst meeting, Sapp was specificaly identified as an enforcer for the Thomas Paine gang.
Lagargos Dec. 112. State and local officids dready had been trying to arrest Sapp for approximately eight
months because Sapp was wanted on a state parole warrant and was a suspect in numerous shootingsin
San Francisco. Nastari Dec. 1 5.

On January 18, 2002, during the course of ameeting of Operation Ceasefire—aloca antiviolence
initiative intended to bring federd, state and loca agencies together to target hot spots of violence or gang
activity—Sapp was identified by law enforcement officias as a sugpect in the shooting of two individuas on
January 15, 2002. LagargosDec. 13, 4(a). Assistant U.S. Attorney George Bevan, who had hosted the
January 10 mesting on the Thomas Paine gang and attended the January 18 meeting of Operation
Ceastfire, began an effort pecificdly directed at gpprehending Sgpp. The following day, Bevan chaired a
meeting a the U.S. Attorney’s office in San Francisco concerning Sapp. Lagargos Dec. 1 4(b), 5; Loftus
Dec., Exh. 1.

On January 21, 2002, the U.S. Attorney’s office opened a criminal complaint against Sapp for a
federa weapons violation under 18 U.S.C. section 922(g)(1), and obtained approva for the complaint and
ano-bal arrest warrant from a magisrate judge the following day. At ameeting on January 23 regarding
the Thomas Paine gang, Bevan informed participants of the federal warrant for Sapp’s arrest and
established that the attending agencies should make it a priority to arrest Sapp, as well asto resolve the
January 15 shootingsin order to charge Sapp in federal court. Lagarejos Dec. 6; Nastari Dec. ] 5.
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On January 25, the SFPD issued a Crime Bulletin showing Sapp’ s picture under the heading
“Federd Arrest Warrant Issued.” Lagargos Dec., Exh. 3. The bulletin also noted that Sapp was wanted
by the Cdifornia Department of Corrections for a parole warrant, but directed arresting officers not to
search Sapp’ s vehicle or resdence and instead to freeze the scene and dlow federa investigators to
respond and process dl evidence. 1d.

Between January 24 and February 1, AUSA Bevan authorized five separate subpoenas for
telephone records in connection with the search for Sapp and the investigation of the Thomas Paine gang.
Bevan Dec., Exhs. 1-5. Agents of the BNE and SFPD continued to search for Sapp throughout January
and February. Lagargos Dec. 11111, 13; Nastari Dec. 116, 7, 9. Although federa agents participated in
the search for Sapp by conducting occasiond “ spot checks’ on aresidence in Pittsburg, Cdifornia, where
Sapp was suspected to be hiding, ATF Agent Mabanag and AUSA Bevan agreed that state and local
officers were better suited for attempts to locate Sapp due to their familiarity with the areaand with Sapp
himsdf. Mabanag Dec. Exh. 1.

On or about February 7, BNE Agent Lagarejos met with AUSA Scoble and discussed the
possibility of rleasing $6,409 that the SFPD had seized from dleged Thomas Paine gang leader Sofalo
Brown in January. Lagarejos hoped that once Brown appeared to claim the money, he would lead
investigators to Sgpp. Lagargos Dec. 12. AUSA Scoble gave his approvd to thisplan. 1d. None of
the evidence presented indicates that state or local officers received any ingructions from the U.S.
Attorney’s office or any other federa agents between February 7 and Sepp’s arrest on February 27.

On February 27, 2002, BNE and SFPD agents put Agent Lagargjos plan into effect ina
surveillance operation designed to locate and, if possible, arrest Sapp. Lagargos Dec. 1 15; Grand Jury
Testimony of SFPD Officer Brian Peagler, Bevan Dec., Exh. 7 (“Peagler Tesimony”), & 48-49. Only
BNE and SFPD agents participated in this operation. BNE and SFPD agents were briefed at the BNE
officein San Francisco on the day of the operation. Lagargjos Dec. §15. SFPD returned $6,409 to
Brown at the Hall of Justicein San Francisco. Using SFPD unmarked cars and an airplane, agents
followed Brown and another aleged Thomas Paine member, Jama Gregory, to the parking lot of a
restaurant in the area of 108th Street and MacArthur Boulevard in Oakland. Peagler Testimony, at 50-52.
A second vehicle met Brown's vehicle, and a man that agents identified as Sapp helped Brown into awhite
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Honda and then entered the car himself. Agents followed the Honda until it pulled to a hdt on the 35th
Avenue exit from northbound Highway 580. The man identified as Sapp got out of the car. Grand Jury
Testimony of SFPD Officer Nagtari, Bevan Dec., Exh. 8 (“Nastari Testimony”), at 83-85; Grand Jury
Tegtimony of SFPD Sergeant Ingpector Halloran, Bevan Dec., Exh. 9 (“Haloran Testimony”), a 108-10.
When SFPD Officers Nastari and Halloran exited their vehicles and ordered Sapp to stop, Sapp dlegedly
pulled a gun from his waistband and fired at them. Nagtari Testimony, at 85-87; Halloran Testimony, at
110-12. Agentsreturned fire a Sapp as he ran into a nearby gas gation, shooting him multiple times.
Nastari Testimony, at 87-91; Peagler Testimony, at 53-56. SFPD Incident Report, Exh. H. Agents
arrested Sapp and recovered a Beretta 9mm semi-automatic pistol from hisvicinity. Sgpp suffered severe
gunshot wounds, resulting in the amputation of part of hisleg and the loss of the use of one arm.

On March 28, 2002, afedera grand jury returned an eight-count indictment against Sapp charging
him with offenses that occurred on three separate occasions. Count One alleges that on September 20,
2000, Sapp possessed a firearm having been convicted previoudy of afeony, in violation of 18 U.S.C.
section 922(g)(1). Counts Two and Three dso set forth illegal possession of firearms charges which
alegedly occurred between January 15 and January 22 of 2002 in connection with the shooting of two
private individuals. Defendant does not challenge any of these chargesin the present motion.

Counts Four through Eight concern the events surrounding Sapp’ s arrest on February 27, 2003.

Based on the shots Sapp alegedly fired at Officer Nastari and Sergeant Halloran of the SFPD
immediately prior to his arrest, the government charged Sapp with two counts of atempting to kill persons
assiging an officer of the United States in the performance of his duties, in violation of 18 U.S.C. section
1114. Theindictment dso includes atendant charges dleging use of afirearm in relation to a crime of
violence, 18 U.S.C. section 924(c)(1)(A), and unlawful possession of afirearm by afelon, 18 U.S.C.
section 922(g)(2).
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DISCUSSION
l. Applicability of 18 U.S.C. Section 1114 to Attempted Killing of State and Locd Officers

Sapp chdlenges on severd grounds the two charges of attempting to kill persons assisting an officer
of the United States in the performance of his duties under 18 U.S.C. section 1114. Firgt, Sapp argues that
section 1114 cannot be read to protect the state and local aw enforcement officials against whom he
dlegedly fired, because the killing of state and locd officers who are asssting in federd investigationsis
specificaly addressed in another provision, 18 U.S.C. section 1121. Sapp aso argues that becauise no
federa officers participated in the operation leading to his arrest, Nastari and Halloran were not asssting a
federd officer in the performance of his duties within the meaning of section 1114.

Ininterpreting a Satute, a court begins with the language of the statute itself. Northwest Forest
Resources Council v. Glickman, 82 F.3d 825, 831 (9th Cir. 1996). The court must first determine whether

the statutory language “has a plain and unambiguous meaning with regard to the particular dispute in the
case.” Barnhart v. Sgmon Cod Co., 534 U.S. 438, 450 (2002) (quoting Robinson v. Shell Qil Co., 519

U.S. 337, 340 (1997)). “Theinquiry ceases‘if the Satutory language is unambiguous and the statutory
schemeis coherent and consstent.””  1d.
The indictment charges Sapp with shooting at SFPD officers attempting to execute the federd
arrest warrant under 18 U.S.C. section 1114, which providesin part:
Whoever kills or attemptsto kill any officer or employee of the United States or of any ag
branch of the United States Government (incl udlr;? any member of the uniformed services) wi |Ie such
officer or employee is engaged in or on account performance of officid duties, or any person
assisting such an officer or employee in the performance of such duties or on account of that
assistance, shdl be punished . . . .
18 U.S.C. § 1114 (emphasis added).

A. Protection of State and Loca Peace Officers Under Federal Law

Sapp argues that despite the broad language in section 1114 protecting “any person” assisting
federd officers, sate and loca police do not fal within the provison’s protection under any circumstances.
Sapp bases hisinterpretation not on the text of section 1114 but on the existence of a separate provision,
18 U.S.C. section 1121, which provides for pendties for the killing, but not the attempted killing, of Sate
and locd officers. Section 1121 providesin part:
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a) Whoever intentiondly kills—
(1) aState or locd officid, law enforcement officer, or other officer or employee while working
with Federd law enforcement officids in furtherance of a Federd crimind investigation—
A) while the victim is engaged in the performance of officid duties;
B) because of the performance of the victim’s officid duties; or
C) because of the victim's Status as a public servant; or
(2) any person assigting a Federa crimina investigation, while that assstance is being rendered
and because of it,
shall be sentenced according to the terms of section 1111, including by sentence of death or by
imprisonment for life.

18 U.S.C. § 1121. Citing the legidative history of section 1121 and principles of statutory interpretation,
Sapp argues that because section 1121 expresdy addresses the killing of state and local officers explicitly,
section 1114 should be construed not to proscribe the same conduct. Sapp concludes that the counts
charging him with violations of section 1114 for the attempted murder of state and local police officers must
be dismissed.?

Sapp firgt contends that by enacting section 1121 and its specid protections for state and local law
enforcement officials, Congress clearly demonstrated a belief that section 1114 did not apply to such
officers. Addressing this argument requires a brief history of the two provisons. Congress originaly
imposed federd crimind pendties for the killing of United States officids during or on account of the
officid’ s execution of hisdutiesin Section 1 of the Act of May 18, 1934, c. 299, 48 Stat. 780, which
became the basis for 18 U.S.C. section 1114 and the paralldl assault statute, 18 U.S.C. section 111. In s0
doing, Congress did not provide for generd protection of al federa employees, but chose to punish only
the killing of a specific list of law enforcement officers, such as U.S. marshas and their deputies, corrections
officers, and revenue agents.® Over the years, Congress amended the statute on numerous occasions to
add to the list of federd officias protected. By the time Congress passed section 1121 in 1994, section
1114 et forth acumbersome list of protected federd officids* The statute not only failed to prohibit killing
of al federd officers generdly, but the list for the most part did not include pendties for the killing of
persons who might be involved with federd law enforcement activities other than the federad officids
themselves®

While Sapp may be correct that the enactment of section 1121 againgt this statutory backdrop
reflected a congressond judgment that state and local police officers were not generdly protected under
section 1114,° he ignores the fact that Congress passed legidation completely rewriting section 1114
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shortly after the enactment of section 1121. In the amending section 1114 in 1996, Congress replaced the
long list enumerating protected federa officers with generd provisions prohibiting the killing of “any
officer . . . of the United States’ or “any person asssting such an officer.” Antiterrorism and Effective
Death Penalty Act of 1996, Pub. L. No. 104-132, tit. VVII, § 727(a) (codified in 18 U.S.C. § 1114). The
post-1996 section 1114 thus defines the class of protected victimsin a completdly different manner than
earlier versons, and Congress s view of the scope of the provison in 1994 does not illuminate the intended
scope of the current version.

Sapp next contends that section 1121 should be read to provide exclusive regulation of the killing of
gate and loca officers under the principle that “amore specific statute will be given precedence over a
more generd one, regardless of their tempora sequence. Busic v. United States, 446 U.S. 398, 406

(1980), superseded by statute on other grounds as recognized in United Statesv. Gonzdes, 520 U.S. 1, 10

(1997). Canons of statutory interpretation, however, are guides to help courts determine congressiona
intent, which may be overcome by other circumstances evincing a different legidative purpose. Chicasaw
Nation v. United States, 534 U.S. 84, 93 (2001). In the case of overlapping crimina statutes, courts

generdly have dlowed prosecution under either of two statutes which proscribe the same act, so long as
the language and legidative hitory are consstent with a congressona intent that each statute should apply
independently. See United Statesv. Ball, 470 U.S. 856, 860 (1985); United States v. Baichelder, 442
U.S. 114, 119-20 (1979); United States v. Lande, 968 F.2d 907, 912-13 (9th Cir. 1992), cert. denied,
507 U.S. 926 (1993); United States v. Cadtillo-Fdlix, 539 F.2d 9, 14 (9th Cir. 1976) (“[W]here an act

violates more than one satute, the Government may eect to prosecute under either unless the congressiona
history indicates that Congress intended to disallow the use of the more generd satute.”).

The government maintains that sections 1114 and 1121 operate independently to proscribe
different, dthough overlapping, conduct. By the plain language of the provisons, each appliesto the killing
of locd officers during federd crimind investigations. Neither provision purports to preempt application of
section 1114 where section 1121 gpplies, much lessin the case of attempted killing not covered by section
1121. Where the provisons overlap for the intentiond killing of state or local law enforcement officers,
they imposeidentica punishments. 18 U.S.C. § 1111, 1114, 1121(a). The provisions therefore can be
interpreted to operate independently without conflict.”
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Despite their partia overlap, sections 1114 and 1121 address dightly different conduct, further
suggesting that the provisions were intended to operate independently. Section 1121(a)(1) provides
narrower protections than section 1114 in some ways, by protecting only state or local law enforcement
officers rather than “any person” and by protecting only those officers assisting only afedera criminal
investigation rather than aiding in the performance of any federd officid’sduties. 18 U.S.C. 88 1114,
1121(a)(1). For locd officersinvolved with federa crimind investigations, however, the scope of activity
that brings a victim under the protection of section 1121 is broader than the scope of section 1114. Section
1121 prohibits the killing not only of officers while “assging” federd officids, but while those officers are
engaged in the more broadly defined activity of working “with Federd law enforcement officidsin
furtherance of a Federd crimind investigation.” 1d. 88 1114, 1121(a)(1). Because neither statute wholly
subsumes the other, neither can be deemed the more generd or the more specific, and neither clearly takes
precedence over the other.

Findly, Sapp invokes the rule of lenity in support of his position that section 1114 should be
condrued in hisfavor. It iswell-settled that “[w]here there is ambiguity in a crimind statute, doubts are
resolved in favor of the defendant.” United States v. Hardy, 289 F.3d 608, 614 (Sth Cir. 2002) (quoting
United States v. Bass, 404 U.S. 336, 348 (1971)). Where there is no ambiguity to resolve, however, the

rule of lenity does not gpply. See United States v. Batchelder, 442 U.S. at 121-22 (“Where, as here,

Congress has conveyed its purpose clearly, . . . we decline to manufacture ambiguity where none exigis.”).
Sapp has demongtrated no ambiguity in section 1114 s prohibition of the killing of “any person” asssting
federd officids that would require application of the rule of lenity in this case.

B. “Assgance’ to Federd Officers

Sapp maintains that even if section 1114 gpplies to the attempted killing of state law enforcement
officerswho are assisting federd officers, the conduct dleged in the indictment fails to state a violation of
the section. Sgpp argues that because the operation leading to his arrest was conducted soldly by state and
local agents without participation or even direct knowledge on the part of federa agents, the officers at
whom he dlegedly shot were not “assgting” federd officers within the meaning of section 1114.

When interpreting statutory language, courts give words their “ordinary, contemporary, common

meaning, absent an indication Congressintended them to bear some different import.” Williamsv. Taylor,

8




UNITED STATESDISTRICT COURT

For the Northern District of California

© 00 N o o B~ W N PP

N RN NN NN NNDNDPRPEBR P R B B P P P
©® N o O~ W N P O © 0 N o o M w N P O

529 U.S. 420, 431 (2000) (citations and quotations omitted). ‘To assist’ isdefined as“tohelp. .. ; to
work as an assstant to; to accompany or atend.” Chambers Dictionary 93 (1998). While“asssting” might
be broadly defined as offering any help or benefit, the term generdly connotes arole in which the person
providing assistance does not act independently, but operates under the direction of or in conjunction with
theindividuad being asssted.

Section 1114 and the pardld assault statute, 18 U.S.C. section 111, have been gpplied to punish
attacks on gate or local officersin avariety of cases. In each of these ingtances, unlike the apprehension of

Sapp, the dtate officers in question were either on loan to afedera agency (and therefore treated as federa

officers) or acting in contemporaneous cooperation with federd officers. In United States v. Smith, 296
F.3d 344 (5th Cir. 2002), the only case offered by the government interpreting the 1996 amendments to
section 1114, the Fifth Circuit found thet officers of the Dalas Police Department who came under fire
while trying to apprehend a fleeing bank robber were protected under section 1114 because they were
assigting an FBI agent who was adso in pursuit of the robbers. The court rested its determination that the
date officers were asssting the FBI agent on two grounds. First, the court found that the Dallas police
officers were acting pursuant to a standing joint bank-robbery task force with the FBI, and that the Dallas
police sergeant who supervised the car chase “knew that pursuit began with a bank robbery and that the
[Dadlas Police Department] and the FBI regularly work together on bank robbery cases” 1d. at 347.

Also crucid to the Smith court’ s determination was the fact that a federd officer, FBI Agent
Burkheed, had actively joined the chase before the shots which formed the basis of the section 1114 charge
were fired. The court found that at the point at which the FBI officer joined the chase, “afederd
investigation was clearly underway, and by pursuing the bank robbery suspects, the Dallas police were
assising the FBI.” Id. at 346-47. The court noted that athough the suspects had dso fired at Dallas
police officers early on in the pursuit, they faced charges under section 1114 only for those shotsfired after
the federd officers had joined the chase. 1d. at 347.

The government also relies on cases interpreting earlier versons of section 1114 (predating the
1996 introduction of the genera “assisting” clause) that extended protection to state officers who were
cooperating with federd officers. Severa courts have applied section 1114 to attacks on state officias

who were cross-deputized as federd agents or formaly on full-time loan to federd agencies by deeming

9
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such individuas federd officers within the meaning of section 1114. See United Statesv. Diamond, 53

F.3d 249, 251-52 (9th Cir.) (protecting state officer cross-deputized as specia deputy U.S. marsha and
assaulted while on duty with FBI agent), cert. denied, 516 U.S. 925 (1995); United States v. Chunn, 347
F.2d 717, 720-21 & n.9 (4th Cir. 1965) (protecting State officia on loan full-time to federad law

enforcement agency). In other cases offered by the government, the ate officid in question wasin the
company of or under the direction of federd officers. See United States v. Hooker, 997 F.2d 67, 70, 74

(5th Cir. 1993) (state officers participating in sting operation directed by DEA agent protected by section
1114 even where bulk of equipment, funding and personnd for operation came from State agencies);
United States v. Williamson, 482 F.2d 508 (5th Cir. 1973) (state officer hit with automobile while

attempting to gpprehend suspect in the company of two federad officers); United States v. Heliczer, 373

F.2d 241, 249 (2d Cir.) (local detective assaulted in police station by suspect arrested by federal officers
was “acting in cooperation with and in aid of the federd officers’), cert. denied, 388 U.S. 917 (1967).
Findly, in severd cases, individuas employed in facilities under contract to house federa prisoners were

deemed protected under earlier versons of section 1114. See United States v. Murphy, 35 F.3d 143 (4th

Cir. 1994) (officer in local jail under contract with U.S. Marshd’ s service fell under section 1114's
protection of any person “employed to assst” aU.S. Marshd or deputy marshd), cert. denied, 513 U.S.
1135 (1995); United States v. Schaffer, 664 F.2d 824 (11th Cir. 1981) (per curiam) (guard in hospital

under contract to serve federa prisoners protected as person assisting an officer or employee of the
Department of Justice).

In the present case, atask force of federa, State and local law enforcement agencies had
edtablished as god's the investigation of the Thomas Paine gang and the location and arrest of Sapp. The
U.S. attorney’ s office took up the issue of Ramon Sapp as part of a cooperative effort with state and loca
authorities after state and local officials had been seeking to arrest Sapp on an outstanding parole warrant
for eght months. The U.S. Attorney’s office played a sgnificant role in the effort to gpprehend
Sapp—holding planning meetings with the other interested agencies, obtaining subpoenas for telephone
records, and obtaining afederal arrest warrant. Federa officers from ATF aso performed afew “ spot
checks’ for Sapp at his suspected locations in late January 2002.

10
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Despite federa involvement in the search for Sapp, the actuad operation to gpprehend Sapp on the
day in question involved no direct federa participation of any sort. Nether the U.S. Attorney’s office nor
other federa agents appear to have been aware of the BNE and SFPD operation at the time it occurred.
BNE Agent Lagargos statesin his declaration that he mentioned the planned survelllance misson to AUSA
Scoble nearly three weeks before it occurred and that Scoble approved of the general plan. Lagargos
Dec. 1 12. Thereis no evidence that the U.S. Attorney’s office or other federa agents were involved or
even informed of the surveillance activities after this point.

The apprehension of Sapp involved a markedly less prominent federa role than any case cited by
the government in which section 1114 gpplied to protect Sate officers. Certainly, none of the state BNE of
SFPD officersin question were cross-deputized, on loan to or under contract with afederal law
enforcement agency. Nor were the officers in the immediate company or supervison of federd officers, as
no federd officers were involved in any way with the surveillance and gpprehension of Sapp on February
27.

Theonly link to federd officersin the present case is the joint task force of federd, state and local
law enforcement that had taken up the investigation of the Thomas Paine gang and the capture of Sapp.

No court has rested federa jurisdiction under 18 U.S.C. section 1114 purely on meetings between federd,
date and locd officers and which resulted in agenera agreement as to common law enforcement goals.
While the Smith court noted the existence of ajoint bank robbery task force comprised of federal and State
law enforcement as evidence of federd involvement, the court also placed substantiad weight on the direct
participation by federad officers in the operation in which sate officers were atacked.

The government argues that section 1114 should protect Sate and locd officers even where no
federal officer is present, because the provision is intended to protect the federa law enforcement function
aswdl| asfederd officersthemsdlves. In Ladner v. United States, the Supreme Court considered the

legidative intent behind a precursor to section 1114 and found that “the congressona am was to prevent
hindrance to the execution of officia duty . . . and was not to protect federd officers except asincident to
that aim.” 358 U.S. 169, 175-76 (1958). In United Statesv. Feola, 420 U.S. 671 (1975), the Supreme

Court found that a smilar concern with the federa law enforcement function grounded 18 U.S.C.
section 111, the pardld assault statute to section 1114. The Feola Court looked to the text of the statute

11
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and reasoned that Congress s decision to list those law enforcement officers protected by section
1114—~rather than smply to punish assault of any federd employee—reflected concern “with the safety of
federd officersinsofar asit wastied to the efficacy of law enforcement activities” 420U.S.a 681. The
Court noted that an early draft of the provision that extended generd protection to al employees of the
federal government was rejected by Congress, presumably because the draft version “ strayed too far from
the purpose of insuring the integrity of law enforcement pursuits.” 1d. at 682.

While relying on the purposes of section 1114 set forth in Ladner and Feola, the government failsto

address the 1996 amendments in which Congress entirely rewrote the provison by replacing the lengthy
enumeration of federa law enforcement officia's covered by the statute with agenerd protection for dl
federa employees. This change diminated the Structura aspects of the provison upon which the Feola
Court rested its conclusion that Congress intended to protect federa functions, and enactsin its place the
Feola Court’s counterexampl e of a statute that would indicate a congressiond intent to protect only federa
officds. Applying the reasoning set forth in Feola to the current text therefore leads to precisely the
opposite conclusion reached by that Court—that Congress designed the current statute to protect primarily
federd officers themsdves and had little concern for the federd law enforcement function independent of
the harm to federd officers®

A faithful reading of section 1114 requires an identification of afederd officer, not merely afederd
function. The datute proscribes the killing or attempted killing of afedera officer or employee “while such
officer” isengaged in officid federd duties. 18 U.S.C. § 1114 (emphasis added). It extends the
proscription to the killing or attempted killing of “any person assigting such an officer.” 1d. (emphasis
added). Thereisno such officer dleged in the indictment, nor could there be—the assistance was rendered
to an effort not an officid.® Theindictment belies this by dleging the assistance was rendered to “officers of
the United States and of agencies of the Executive Branch of the United States Government.”  Indictment at
2, 3. No specific officer isnamed. Nor doesit gppear, as suggested by the government at ord argument,
that merely inserting the name of an assstant United States Attorney or other federd employee of one of
the participating agencies would satisfy section 1114. The*assstance” isfar too atenuated for the reasons
st forth in thisopinion. By the statutory language, Congress clearly contemplated assstance to a particular

officer or officers, not assstance to atask force or more generdized effort. Congress easly could have
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written section 1114 to protect persons rendering assistance to afedera effort or investigation asit did in
section 1121, but chose not to do so. See 18 U.S.C. § 1121(8)(2) (prohibiting the killing of “any person
assiging a Federd crimind investigation”).

Even assuming that the present statute does protect the federa law enforcement function, the
government does not explain how the apprehension of Sapp involves afederd rather than a state function.
At the time of the operation, Sepp had outstanding state and federd warrants for his arrest and was as
much afugitive from state police as from federd police—even more S0, as they had been pursuing him for
months before federa authoritiestook an interest in his case. Although the government maintains that Sapp
isasuspect in anumber of shootings in the San Francisco areg, it has yet to proffer any evidence
supporting federa charges for those crimes. There is therefore scant evidence that the arrest of Sapp was
designed to lead primarily to chargesin federd court rather than State court.

The United States argues that courts have interpreted section 1114 liberdly in favor of extending
protections to law enforcement officids. The cases the government citesin support of this proposition
interpret “liberaly and with flexibility” only section 1114’ s requirement that the victim be attacked
“while. . . engaged in or on account of the performance of officia duties” United States v. Holder, 256

F.3d 959, 965 (10th Cir. 2001) (citizen shot while returning from maintaining federal wetlands reserve with
U.S. Department of Agriculture officia was attacked because of assistance with officer’ s officia duties);
see also United States v. Hoy, 137 F.3d 726 (2d Cir.) (off-duty deputy U.S. Marsha assisting awoman

whose purse had been snatched was engaged in officia performance of his duties under sections 111 and
1114), cert. denied, 525 U.S. 850 (1998); United States v. Clemons, 32 F.3d 1504, 1507-08 (11th Cir.
1994) (DEA agent who had pulled into gas station to call for pizza en route to late-night meeting to discuss

search warrants was protected under pre-1996 version of section 1114), cert. denied, 514 U.S. 1086
(1995). The breadth of activitiesin which afedera employee might be protected by section 1114 depends
on adifferent set of concerns than the extent to which section 1114 protects non-federd officers. A libera
interpretation of the former does not require alibera interpretation of the latter, and the government offers
no principled reason why an expansive reading of one clause of the provision should alow this court to

bresk new ground in interpreting another.
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The state and local officers who apprehended Sapp acted independently of any federd officer. No
federa officer supervised or participated in the operation. There is no evidence that any federd official
even knew that the operation was occurring at the time Sgpp was apprehended, or had discussed the
apprehenson of Sgpp with sate officias for nearly three weeks prior to the operation. At thetime of his
arrest by State officias, there were outstanding state and federal warrants for Sapp’s arrest. Under these
circumstances, the court finds that the state and local officers at whom Sapp dlegedly shot were not
“assdting” federd officers within the meaning of 18 U.S.C. section 1114 & the time of the shooting.

1. Authority of State and Loca Officias to Execute Federd Arrest Warrant

Sapp findly argues that the operation which lead to his arrest was an unlawful exercise of authority
of local police officers outsde of their jurisdiction and that the arresting officers therefore were not
authorized to execute the federd warrant for hisarrest. As aresult, Sgpp contends, the charges reating to
his conduct during the arrest should be dropped and evidence resulting from his arrest suppressed.

A. Validity of Sapp's Arrest Under Federa Law

Sapp first assarts that state and local police officers are not authorized by law to execute federa

warrants. At the time of Sgpp’s arrest, Federd Rule of Crimina Procedure 4(d)(1) provided that an arrest
warrant “shdl be executed by amarsha or by some other officer authorized by law.” F. R. Crim. P.
4(d)(2) (2002). Sapp does not cite asingle ingtance in which an arrest by state or local officias pursuant to
afedera warrant has been ruled invaid.*

The only federd court to address the question found that local police officers are authorized to
execute federal warrants. United States v. Bowdach, 561 F.2d 1160, 1167 (5th Cir. 1977). State and
loca police generdly are not precluded from enforcing federa law, Gonzdesv. City of Peoria, 722 F.2d
468, 474 (9th Cir. 1983), overruled on other grounds by Hodgers-Durgin v. De LaVina, 199 F.3d 1037

(9th Cir. 1999). Accordingly, state and local officids may make arrests for violations of federal crimina
law where permitted to do so by State law. Gonzales, 722 F.2d at 475; seeds0 18 U.S.C. § 3401 (“For
any offense againg the United States, the offender may, . . . by any chancdllor, judge of a supreme or
superior court, chief or first judge of the common pleas, mayor of a city, justice of the peace, or other
megidrate, of any state where the offender may be found, and at the expense of the United States, be
arrested . . . ."). Asthe Bowdach court recognized, the authorization granted state and local authoritiesto
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make arrests for violaions of federa crimina law would only be made more legitimate “when the state
officers have knowledge of the fact that the person being arrested is wanted by the federal authorities and
that afederal arrest warrant has been issued for that person’sarrest.” 561 F.2d at 1168.

Relying on the principles articulated in Printz v. United States, 521 U.S. 898 (1997), Sapp argues

that alowing state authorities to execute federd arrests would injure principles of federalism and Sate
sovereignty. In Printz, petitioners chalenged the condtitutiondity of a*congressiona action compelling
date officersto execute federd laws.” 1d. a 905 (emphasis added). Here, loca authorities acted
voluntarily to arrest Sgpp, without compulsion from either federd legidation or federd executive action.
The principles articulated by the Printz Court might prevent Congress from enacting statutes requiring local
officids to execute federa arrest warrants, but neither federalism nor state sovereignty isimplicated by sate
or locdl officers voluntary execution of afederd warrant.

B. Vdidity of Sapp’s Arrest Under CdliforniaLaw

“[A]bsent an express federa statute defining who is dlowed to execute federd arrest warrants, the

vaidity of the arrest should be determined by the law of the state where the arrest took place.” Bowdach,
561 F.2d at 1168. Sapp next maintains that his arrest was unauthorized under state law because the
arresting officers were operating outside of their jurisdiction.

Under Cdifornialaw, “[a] peace officer may make an arrest in obedience to awarrant.” Cal.
Penal. Code. 8§ 836(a). The authority of peace officersis defined in California Pend Code section 830.1,
which provides.

(@ Any . . . police officer. . . isapeace officer. The authority of these peace officers extends to
any placein the date, asfollows:

(2) Where the peace officer has the prior consent of the chief of police or chief, director, or
chief executive officer of a consolidated municipa public safety agency, or person
authorized by him or her to give consent, if the place iswithin acity or of the sheriff, or
person authorized by him or her to give consent, if the place iswithin a county.
The government points out that the Chief of the Oakland Police Department has given standing consent
pursuant to Cdifornia Penal Code section 830.1()(2), that “any peace officer of [the San Francisco Police

Department] shall have the authority of a peace officer at al times within the City of Oakland.” Crosat
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Dedl., Exh. A. This standing consent was in effect a the time of Sgpp’sarrest. 1d., 12, 3. The court
therefore finds that SFPD officers who arrested Sapp were authorized to do so under Cdifornialaw.

CONCLUSION

For the foregoing reasons, defendants motion to dismiss counts four through seven of the
indictment, charging violations of 18 U.S.C. sections 1114 and 924(c)(1)(A), for falure to sate violations
of the named gtatutes is GRANTED. Defendant’s motion to suppress evidence on count four through eight
isDENIED.

IT 1SSO ORDERED.

Dated: May 15, 2003 \s\
MARILYN HALL PATEL
Chief Judge
United States District Court
Northern Digtrict of Cdifornia
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ENDNOTES

1. The government has included affidavits from severd federd, sate, and loca law enforcement officers
describing their rolesin the investigation, including: Lawrence Lagargos, Specid Agent for BNE; Martin
Halloran, Sergeant Inspector with SFPD; David Nagtari, Police Officer, SFPD; Al Mabanag, Specid
Agent, ATF; David Loftus, Specid Agent, ATF; Dennis Downs, Specid Agent, ATF. In addition, the
government refers to Ingpector Michael Hamilton of the SFPD, who is cross-designated as a Specid
Deputy U.S. Marshd assigned full timeto ATF. Lagargos Dec. 5.

2. Which provison may be used to charge Sapp is significant because section 1114 contains a provision
pendizing attempted killing while section 1121 does not. “Attempt is only actionable when a specific
federd crimind statute makes it impermissible to attempt to commit the crime” United States v. Anderson,
89 F.3d 1306, 1314 (6th Cir. 1996), cert. denied, 519 U.S. 1100 (1997); see also United Satesv.
Rovetuso, 768 F.2d 809, 821 (7th Cir. 1985) (“ There is no general Federa statute proscribing an attempt,
and therefore it is actionable only where, asin the present case, a specific crimina statute makes it
impermissible to atempt to commit the crime.”), cert. denied, 474 U.S. 1076 (1986). The government
agreed at oral argument that there is no genera attempt provision that would apply to section 1121.
Furthermore, it is clear from reading section 1114 and other federal pend statutes that Congress knows
how to include the word “attempt” if it desresto do so. In the case of section 1121, it has not included
attempt. No attempt provision can be therefore read into the plain language of section 1121, which
unambiguoudy prohibits only intentiond killing.

3. The act provided:
[W]hoever shdl kill . . . any United States marshd or deputy United States marshal, specia agent
of the Divison of Investigation of the Department of Judtice, post-office ingpector, Secret Service
operative, any officer or enlisted man of the Coast Guard, any employee of any United States pend
or correctiona inditution, any officer of the cusoms or of the internd revenue, any immigration
ingpector or any immigration pairol ingpector, while engaged in the performance of his officia
duties, shdl be punished . . . .

Act of May 18, 1934, c. 299, 48 Stat. 780.

4. Thefull text of section 1114 in 1994 reed asfollows:
Whoever kills or attempts to kill any judge of the United States, any United States Attorney, any
Assigtant United States Attorney, or any United States marshal or deputy marshal or person
employed to assist such marshd or deputy marshd, any officer or employee of the Federa Bureau
of Investigation of the Department of Justice, any officer or employee of the Postdl Service, any
officer or employee of the Secret Service or of the Drug Enforcement Administration, any officer or
member of the United States Capitol Police, any member of the Coast Guard, any employee of the
Coast Guard assgned to perform investigative, ingpection or law enforcement functions, any officer
or employee of the Federa Railroad Adminigtration assigned to perform investigative, ingpection, or
law enforcement functions, any officer or employee of any United States pend or correctiona
indtitution, any officer, employee or agent of the customs or of the interna revenue or any person
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assgting him in the execution of his duties, any immigration officer, any officer or employee of the
Department of Agriculture or of the Department of the Interior designated by the Secretary of
Agriculture or the Secretary of the Interior to enforce any Act of Congress for the protection,
preservetion, or restoration of game and other wild birds and animas, any employee of the
Department of Agriculture designated by the Secretary of Agriculture to carry out any law or
regulation, or to perform any function in connection with any Federal or State program or any
program of Puerto Rico, Guam, the Virgin Idands or any other commonweslth, territory, or
possession of the United States, or the Didrict of Columbia, for the control of eradication or
prevention of the introduction or dissemination of anima diseases, any officer or employee of the
Nationa Park Service, any civilian officid or employee of the Army Corps of Engineers assgned to
perform investigations, inspections, law or regulatory enforcement functions, or fidd-level red
edtate functions, any officer or employee of, or assgned to duty in, the fild service of the Bureau of
Land Management, or any officer or employee of the Indian field service of the United States, or
any officer or employee of the National Aeronautics and Space Administration directed to guard
and protect property of the United States under the administration and control of the National
Aeronautics and Space Adminigtration, any security officer of the Department of State or the
Foreign Service, or any officer or employee of the Department of Education, the Department of
Hedlth and Human Services, the Consumer Product Safety Commission, Interstate Commerce
Commission, the Department of Commerce, or of the Department of Labor or of the Department
of the Interior, or of the Department of Agriculture assigned to perform investigative, ingpection, or
law enforcement functions, or any officer or employee of the Federd Communications Commission
performing investigative, ingoection, or law enforcement functions, or any officer or employee of the
Department of Veterans Affairs assgned to perform investigative or law enforcement functions, or
any United States probation or pretria services officer, or any United States magidtrate, or any
officer or employee of any department or agency within the Inteligence Community (as defined in
section 3.4(f) of Executive Order 12333, December 8, 1981, or successor orders) not already
covered under the terms of this section, any attorney, liquidator, examiner, claim agent, or other
employee of the Federd Deposit Insurance Corporation, the Comptroller of the Currency, the
Office of Thrift Supervison, the Federd Housing Finance Board, the Resolution Trust Corporation,
the Board of Governors of the Federal Reserve System, any Federal Reserve bank, or the Nationa
Credit Union Adminigtration, or any other officer, agency, or employee of the United States
designated for coverage under this section in regulations issued by the Attorney Generd engaged in
or on account of the performance of his officia duties, or any officer or employee of the United
States or any agency thereof designated to collect or compromise a Federa claim in accordance
with sections 3711 and 3716-3718 of title 31 or other statutory authority shall be punished as
provided under sections 1111 and 1112 of thistitle, except that any such person who is found
guilty of attempted murder shall be imprisoned for not more than twenty years.

18 U.S.C. § 1114 (1994) (amended 1996).

5. Theexceptionsto thisrule are two clauses prohibiting the killing or attempted killing of
“any United States marshd or deputy marsha or person employed to assist such marshal” and “any
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officer, employee or agent of the customs or of the internd revenue or any person assisting himin the
execution of hisduties.” 18 U.S.C. § 1114 (1994) (amended 1996) (emphasis added). Whilethe
present statute tracks the language of the previous clause pertaining to customs agents, the government
does not point to any cases interpreting the term ‘asssting’ in this context, nor did the court discover any.

6. Congressin 1994 would have little reason to think that section 1114 applied generdly to protect state
and loca law enforcement officids. The text of section 1114 in effect in 1994 gave no reason to suggest
generd protection for state and local officers. As Sgpp points out, the report of the House Judiciary
Committee characterized section 1121 asa“ new offense,” suggesting that the killing of state and local
police officers previoudy had not been generdly proscribed. H.R. Rep. No. 103-466 (1994), reprinted in
1994 U.S.C.C.A.N. 1801.

7. The cases Sapp cites which find a direct conflict between two rules of law are distinguishable from the
present statutes. Some cases address direct conflicts between criminal rulesimposed under a Satute
granting genera authority for a source of crimina law, on the one hand, and a Statute cresting specific
crimind regulations on the other. See United States v. Cowboy, 694 F.2d 1228, 123435 (10th Cir.
1982) (generd gatutory provison applying dl crimind laws vdid in land within exclusive control of the
United States to Indian lands “[€]xcept as otherwise expresdy provided by law” did not limit separate
datutory provisons defining crimes specific to Indian lands); United States v. Layne, 847 F. Supp. 888,
892 (D. Utah 1994) (provisons authorizing Secretary of the Interior to promulgate rules and regulations for
use of nationd parks did not alow issuance of rulesimposing pendtiesfor drug activity incongstent with
those st forth in comprehensive federa drug laws). Other cases address the difficulty arising when two
datutes proscribing the same act cdl for different pendties. See Busc, supra (generd dangerous wegpons
sentencing enhancement in 18 U.S.C. § 924(c) may not be used where the underlying substantive crimina
violation contains its own wegpons enhancement provision); United States v. Bates, 429 F.2d 557, 559-60
(9th Cir.) (defendant convicted of narcotics conspiracy must be sentenced under narcotics conspiracy
datute rather than generd conspiracy statute), cert. denied, 400 U.S. 831 (1970). Sections 1114 and
1121 each regulate specific conduct, but provide identica pendties where regulated conduct overlaps.
Under these circumstances, the two provisions can operate independently, and a prosecutor may fairly
charge under ether.

8. Inlight of the generd assumption that Congress operates with knowledge of judicia interpretation of
datutes, the 1996 amendments can be viewed as argection of the Feola Court’ s finding that section 1114
has the twofold purpose of protecting both federa law enforcement officers and federd law enforcement
functions. None of the legidative history indicates that Congress intended to rewrite section 1114 while
preserving existing precedent as to the purpose or reach of the statute. See H.R. Rep. No. 104-104-518
(1996), reprinted in 1996 U.S.C.C.A.N. 924, 956.

9. At ord argument, the government maintained that the apprehension of Sgpp asssted ether he Assgtant
U.S. Attorneys leading the investigation of the Thomas Paine gang or the ATF agents who were involved.
The officid duties of the U.S. Attorney Smply do not include apprehending suspected criminas, nor has any
court found section 1114 to apply to persons so assisting federa prosecutors. The participating ATF
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agents played raively minor, nonsupervisory roles in the investigation in which they performed limited
“gpot checks’ and communicated with state and loca officers. See Loftus Dec., Exh. (describing role of
ATF Agent Loftus as attending planning meetings); Downs Dec. (describing role of lead ATF Agent
Downs as attending meetings, driving by a possible address for Ramon Sapp on one occasion, exchanging
information with BNE Agent Peter Bermudez, contacting ATF Specid Response agentsin Los Angelesto
solicit help with telephonic and eectronic surveillance of Sapp, and preparing statements and crimina
charges in the wake of the Sgpp’s arrest). These ATF agents were in no way involved in the operation
which lead to Sepp’s arret.

10. The Ninth Circuit has addressed cases in which locd officers executed federal warrants without
commenting on their authority to do so. See, e.q, United States v. Van Poyck, 77 F.3d 285, 287 (9th Cir.)
(defendant indicted on federa bank robbery charges arrested by Cdifornia state officers), cert. denied, 519
U.S. 912 (1996); United States v. Underwood, 717 F.2d 482, 482 (9th Cir. 1983) (local police arrested
escapee from federal prison under the authority of afederal arrest warrant), cert. denied, 465 U.S. 1036
(1984).
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