








ATTACHMENT A




PRETRIAL DIVERSION PROGRAM FOR THE NORTHERN DISTRICT OF CALIFORNIA
OPERATING AGREEMENT BETWEEN THE UNITED STATES ATTORNEY'S OFFICE AND
THE U.S. PRETRIAL SERVICES OFFICE

I PURPOSE OF AGREEMENT

The purpose of this agreement is to confirm the working relationship already in existence in the
Northern District of California between the U.S. Pretrial Services Office and the United States Attorney's
Office on the operation of the Pretrial Diversion Program and to set forth, in general terms, the respective
responsibilities of those agencies.

I OBJECTIVES OF PROGRAM

The Pretrial Diversion Program in the Northern District of California will continue to provide an
alternative to criminal prosecution for selected offenders by placing them in a program of supervision and
services administered by the Probation and Pretrial Services Office. The objectives of the program are to
preserve prosecutorial and judicial resources for serious and priority criminal prosecutions and to provide
alternative treatment at an early stage in the criminal justice process for certain individuals for whom
traditional prosecution is less effective and less beneficial.

111 RESPONSIBILITIES OF THE PARTIES

It is the responsibility of the United States Attorney's Office to notify candidates for the program
of their potential eligibility and to refer them to the Pretrial Services Office for an investigation. The
investigating office will conduct an interview of the applicant and submit a written recommendation to
the United States Attorney’s Office. The United States Attorney's Office, after consultation with the
investigating office, is responsible for determining eligibility and for the preparation of an Agreement for
Pretrial Diversion, including any special conditions which are appropriate. Candidates for pretrial
diversion shall be represented by legal counsel. If an indigent individual is being considered for diversion
prior to the filing of formal charges and is without counsel, the United States Attorney’s Office shall
schedule an appearance before a Magistrate Judge for consideration of eligibility for the appointment of
counsel. The Assistant United States Attorney will, thereafter, schedule the matter for the signing of the
agreement or refer the matter to the Pretrial Services Office for signing.

At the time of the signing, the officer representing the investigating agency will submit an FBI
Form 1-12 “Flash Notice” indicating diversion and requesting notification if an arrest occurs.

During the period of diversion, it is the responsibility of the Pretrial Services Officer to
administer a program of supervision and services which are appropriate for an individual divertee. The
supervising officer will notify the United States Attorney of a breach of the conditions of the Pretrial
Diversion Agreement. The Unites States Attorney's Office will decide whether to terminate diversion and
initiate, or continue prosecution.

Upon completion of diversion, the supervising officer will notify the United States Attorney's
Office and provide a recommendation as to whether the divertee should be certified as having
successfully completed the program.

The United States Attorney's Office will, thereafter, notify the divertee and the United States
Marshal.















4, Participants’ time will be highly structured to achieve accountability. Full-time work or
education, including seeking a GED, will be required (absent disability or child/elder
care responsibilities).

J4 Substance abuse and mental health services (including cognitive-behavioral treatment
methods) will be integrated where appropriate.

6. Education and job skills programs will be provided.

i The entire team (judge, pretrial services officer, prosecutor, and defense counsel) will
provide positive reinforcement and ensure accountability in a non-adversarial manner
that protects participants’ rights.

8. The program enlists support from external communities: employers, teachers, family,
mentors, public agencies, service providers, and community-based organizations.

9. Regular feedback is provided to participants both in court and by Pretrial Services.
10.  Data regarding interventions and progress will be measured against a control group.
III. RESPONSIBILITIES OF PARTIES

The Diversion/Deferred Sentencing Court team consists of a judge, a Pretrial Services Officer, an
Assistant United States Attorney, and a court-appointed defense counsel (either from the Federal
Defender’s office or CJA or pro bono counsel). The team also will solicit input from designated
service providers (such as treatment providers or halfway house managers) who will function as team
members if possible.

The team members will collaborate on all significant issues, including selecting the appropriate
incentives or sanctions for participants and determining whether a participant has succeeded in or
should be terminated from the program. The focus of all team members will be to encourage success in
the program, discourage bad decisions, and determine graduated sanctions for participants struggling
with the program’s requirements.’ If, however, the team cannot reach a consensus, the judge will
make the final decision.

Additional responsibilities of individual team members are described in the next sections.

The Judge

The judge holds regular court sessions with participants, which is the significant force supporting
lasting rehabilitation and reduced recidivism. As a result, continuity in the judicial role is important,

' The contemplated collaboration is non-adversarial, but as described in sections regarding

the team members’ roles, the program protects participants’ due process rights.



and the parties thus agree that a single judge will preside over the group in each court division.

The judge is the ultimate authority. While the judge will work collaboratively with other team
members in assessing matters such as the appropriate incentives or sanctions for participants and
determining whether a participant has succeeded in or should be terminated from the program, the
judge is the ultimate decision maker on these matters.

The Pretrial Services Officer (PSO)

In addition to the PSO’s normal responsibilities supervising a participant (including day-to-day
supervision, immediate interventions when necessary, and developing a case plan to address
treatment, employment, education, finances, housing, supervisee objectives, and compliance with the
terms of release and supervision), the PSO will prepare a progress report for each participant and
distribute it to team members before each Diversion/Deferred Sentencing Court session. The PSO also
will memorialize what happened in the court session and the participant’s goals for the next session.

In addition, the PSO will facilitate effective communication between treatment and services providers
and the team. The PSO will encourage members of a participant’s support network to attend court
sessions, including employers, teachers, and mentors, family members, significant others, treatment
specialists, and other service providers.

The Assistant United States Attorney (AUSA) and the Defense Attorney

The assigned AUSA and defense attorney will participate as team members at the court sessions. They
will be involved in decisions about program planning both when a participant is succeeding and when
a participant is struggling. Counsel’s role is expected to be less adversarial than in non-CAP cases.

In addition to participating as a team member, the defense attorney will ensure that an individual
participant’s rights are protected, provide any necessary legal advice at any time, and represent a
participant during court sessions. If a participant is unable to complete the program successfully, the
defense lawyer, an Assistant Federal Public Defender, a panel attorney, or another defense attorney (as
appropriate) will represent the participant in other proceedings.

Treatment Provider Liaisons

In addition to participating as team members, where possible, the treatment provider liaisons may
provide input on appropriate evidence-based treatment modalities, screening, assessment, diagnosis,
individual treatment plans, and referrals for additional treatment services as needed.

Participants

Candidates for the Diversion/Deferred Sentencing Court will be individuals in the Northern District of
California on pretrial supervision who (1) have engaged in criminal conduct that appears motivated by
substance abuse issues or other underlying causes that may be amenable to treatment through
programs available through the Diversion/Deferred Sentencing Court, and (2) have been approved for
participation in the Diversion/Deferred Sentencing Court by the judge assigned to the program, the
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Plea Agreement

Participation in the Diversion/Deferred Sentencing Court is contingent on the prospective
participant’s entering into a guilty plea pursuant to a plea agreement to a criminal charge pending
against the prospective participant. If referral to the Diversion/Deferred Sentencing Court is requested
by the parties, the plea agreement will incorporate the terms of the Diversion/Deferred Sentencing
Court agreement and language setting out the benefits for successful completion. The plea agreement
may provide that upon successful completion of the program the participant will be permitted to
withdraw the participant’s previously-entered guilty plea to all or some of the criminal charges, with
the charges previously pending in the underlying case at the time of the guilty plea being dismissed
with prejudice. If the plea agreement does not contemplate dismissal of all of the charges, but only
some of them, and binds the judge presiding over the case to a specific sentence upon a participant’s
successful completion of the program, the plea agreement will be entered into pursuant to Federal Rule
of Criminal Procedure 11(c)(1)(C). If, before entering into a guilty plea as set forth above, a
prospective participant fails to complete any of the steps necessary to become a participant in
Diversion/Deferred Sentencing Court or for any reason voluntarily elects not to pursue participation in
the program, the case will continue as it would have absent the consideration of the
Diversion/Deferred Sentencing Court program. If participation in the Diversion/Deferred Sentencing
Court is based on a post-plea court referral coupled with deferred sentencing, the parties may
renegotiate the plea agreement at the successful completion of the Diversion/Deferred Sentencing
Court program.

Guilty Plea

Once the necessary documents have been signed, the prospective participant will appear for entry of a
guilty plea pursuant to the plea agreement with the judge before whom the charges are pending. If the
judge accepts and agrees to be bound by the agreement, the participant will join the
Diversion/Deferred Sentencing Court program. The matter will not be referred for preparation of a
pre-sentence report unless the participant is terminated from the program as set forth below.

If the judge before whom the charges are pending rejects and declines to be bound by the plea
agreement, the participant will be released from any obligations under the plea agreement, and the case
will continue as it would have absent the consideration of participation in the Diversion/Deferred
Sentencing Court program.

Length of Participation

Participation lasts for a total of 12 months of satisfactory performance. Diversion/Deferred Sentencing
Court courts focusing on substance abuse generally require 12 consecutive months of sobriety.
Otherwise, the 12 months need not be consecutive. The way the 12 months is calculated is as follows.
The judge will give a participant credit toward the twelve months for every two-week period of
satisfactory performance. A participant will not get credit for any two-week period of non-satisfactory
performance, although sometimes it will be possible to earn back that credit. To complete the program
successfully, a participant needs a total of 12 months of satisfactory performance (and 12 consecutive
months of sobriety if that is a requirement of the program).
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Pre-Session Team Meetings

Before each Diversion/Deferred Sentencing Court session, the team members will meet and review
together the progress reports of the participants.

Court Sessions

At the first court session, the judge will welcome the participants, explain how the program works, and
review the agreement to participate. The assigned defense lawyer will review the program and
agreement to participate in it with each prospective participant. Court sessions will be held regularly
and no less frequently than monthly. The courtroom will be open to the public, and the proceedings
may be recorded but generally will not be transcribed. All participants will be present for the entire
session so that everyone sees the judge encouraging positive behavior, affirming the value of
individual efforts, and sanctioning any non-compliance with the program’s goals. Family members,
mentors, employers, teachers, service providers, and other persons in a participant’s support network
will be encouraged to attend. Participants who are fulfilling their obligations may have their court
sessions reduced to once a month. Other awards and incentives may be used. Participants will address
the court individually. One approach is to have participants who are doing well go first to set a positive
example.

Participants” statements will not be used against them in the underlying criminal proceeding or in a
separate federal criminal proceeding (though the statements may be grounds for sanctions within the
Diversion/Deferred Sentencing Court). The Pretrial Services Office or any law enforcement authority
may conduct an independent investigation based on a participant’s admissions, and evidence
developed as a result of that investigation may be used in any proceeding, including the underlying
criminal proceeding or a separate federal criminal proceeding.

At the judge’s discretion, a court security officer may be present, and a deputy United States marshal
will be on call. The Pretrial Services Office will prepare a compliance status report.

Adversarial Hearings

Circumstances may arise in which a participant is alleged to have violated Diversion/Deferred
Sentencing Court rules or conditions, but the participant denies having committed the alleged
violation. A request for an adversarial hearing regarding whether the participant in fact committed the
alleged violation will not automatically result in termination from the program.

Sanctions

To effectuate the parties’ intent that Diversion/Deferred Sentencing Court be less adversarial and
provide as much support as possible to participants, possible violations of Diversion/Deferred
Sentencing Court rules and conditions may be handled informally to the extent appropriate. In
particular,



1.

All conduct that might be considered a violation of the terms of pretrial supervision or the
Diversion/Deferred Sentencing Court program will be presented to the Diversion/Deferred
Sentencing Court team, on an expedited basis if circumstances warrant;

Unless the conduct is such that termination from Diversion/Deferred Sentencing Court is
warranted, any sanction set forth below will be handled (1) through a directive issued by the
Diversion/Deferred Sentencing Court judge at a regular Diversion/Deferred Sentencing Court
session in a non-adversarial setting, or (2) on an expedited basis before the participant’s next
scheduled Diversion/Deferred Sentencing Court session by means of a modification directed
by the Diversion/Deferred Sentencing Court judge after consultation with the participant, PSO,
AUSA, and defense counsel.

Noncompliant behavior by a participant will result in sanctions. Factors that will influence the
type of sanction appropriate for a given violation include the seriousness of the violation, the
number of violations, and the amount of time the participant has remained compliant, either
before a first violation, or between violations. Another important factor is whether the
participant voluntarily discloses the violation. Dishonesty on the part of the participant may
result in enhanced sanctions. Depending on these factors, any of the following sanctions,
including termination, will be available. As a general rule, when there are repeat violations,
more serious sanctions will be applied incrementally. The PSO will prepare a petition for
action. Sanctions may include, but are not limited to the following:

a. Judicial reprimand delivered during the Diversion/Deferred Sentencing Court
session in front of other participants;

b. An order for the participant to submit a written assignment (for example, a
written explanation for non-compliant behavior and a plan to avoid similar
issues in the future);

c. Curfew restrictions for up to 30 days;

d. Increased frequency of progress sessions before the Diversion/Deferred
Sentencing Court judge;

e. An order for the participant to participate in community service;

f. An order for the participant to complete a term of home confinement (with
conditions that may include alcohol monitoring and standard location
monitoring with GPS);

g. An order for the participant to complete a term of up to 30 days at a residential
reentry center;

h. An order for the participant to complete a term at a residential drug treatment
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4. A pattern of refusal to cooperate with a treatment or other program provider;

5. Repeated refusals to cooperate with Diversion/Deferred Sentencing Court sanctions or to
participate in the program in a meaningful manner.

To complete the participant’s termination, the Diversion/Deferred Sentencing Court judge will issue
an order terminating participation, which will result in the participant’s being referred back to the
judge presiding over the participant’s case for a referral of the case for preparation of a PSR and for
setting of a date for imposition of sentence.
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