VII. JUDGMENT

32-1. Scheduling of the Sentencing Hearing

(a) Setting the Date for Sentencing. Unless referral is waived or delayed pursuant to
Crim. L.R. 32-1(b) or (c), at the time of a finding of guilt or entry of a plea of guilty,
the defendant shall be referred to the Probation Officer for this Court for investigation
and preparation of a presentence report. Unless it determines otherwise, the Court shall
set the defendant’s sentencing hearing:

(1) No earlier than 75 days after the referral date, for an in-custody defendant; or
(2) No earlier than 95 days after the referral date, for an out-of-custody defendant.

Commentary
This local rule is designed to allow sufficient time for investigation and preparation of a
presentence report and the identification and narrowing of issues requiring judicial
resolution before sentencing. Pursuant to Fed. R. Crim. P. 32(a), at the time of a finding
of guilt or entry of a plea of guilty for good cause shown, counsel may request the Court
to adjust requirements set out by the various sections of Crim. L.R. 32 (e.g., shortening or
lengthening the time between judgment and sentencing or modify the requirements
regarding materials to be filed prior to sentencing.).

Offenses to which the sentencing guidelines are not applicable (offenses prior to
November 1, 1987) shall also comply with the time limits established by this rule.

Cross Reference
See Crim. L.R. 32-3(a) (duty of defense counsel and defendant to report to probation
office on the day of referral).

(b) Immediate or Expedited Sentencing. If the defendant waives his or her right to a
presentence report and the Court finds that it is able to exercise its sentencing authority
meaningfully without a presentence report, the Court may immediately sentence the
defendant or set a sentencing hearing on an expedited schedule.

(c) Delayed Referral and Sentencing. For good cause shown, the Court may delay
referral of the case to the Probation Officer. Upon referral, unless otherwise ordered,
the time periods set forth in Crim. L.R. 32-1(a) shall apply.

(d) Notification to Probation Officer. On the day a defendant is referred to the Probation
Officer, the Clerk shall transmit to the Probation Officer written notice of referral and
of the date set for sentencing of the defendant.

32-2. Rescheduling the Date for Sentencing.

(a) Stipulation or Motion. At any time prior to filing the final presentence report, the
parties may file a stipulation or a party may make a motion to change a date for the
sentencing hearing in a case. The stipulation or motion shall be served upon the
opposing party and the Probation Officer. The stipulation or motion shall contain:

(1) Good cause for the change;

(2) Certification that the moving party has conferred with opposing counsel and the
Probation Officer and that those parties will be available on the changed date if
the motion is granted;

(3) Certification that the moving party has conferred with the Courtroom Deputy
Clerk for the assigned Judge and that the changed date is available on the
calendar of the assigned Judge; and
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(4) A proposed order.

(b) Response or Opposition to Motion to Reschedule. Any response or opposition to a
motion to reschedule the date for a sentencing hearing shall conform with the
requirements of Crim. L.R. 47-3(c).

(c) Continuance by the Probation Officer. In the event there is a delay in obtaining
information necessary for completing the presentence report, the Probation Officer may
make a motion pursuant to Civil L.R. 7-11 that the date for sentencing be changed. The
motion shall include:

(1) Certification that the Probation Officer has conferred with counsel for the parties
and the courtroom Deputy Clerk with respect to the new date; that the date is
available for the parties and the hearing calendar of the assigned Judge or
whether there is any objection to the change by a party; and

(2) A proposed order.

(d) Effect of Rescheduling of Sentencing on Deadlines. Unless otherwise stated, if the
Judge grants a motion to change the date for sentencing, unless otherwise ordered, the
deadlines set in Crim. L.R. 32-3, 32-4 and 32-5 shall automatically adjust and be
calculated from the new sentencing date.

32-3. Initiation of the Presentence Investigation

(a) Duty to Assist Probation Office Scheduling. On the day the defendant is referred to
the Probation Officer, the defendant’s counsel (and, if the defendant is out of custody,
the defendant as well,) shall immediately report to the Probation Officer for the purpose
of assisting in the presentence investigation.

Cross Reference
Fed. R. Crim. P. 32(b)(2) (right of defense counsel to notice and opportunity to attend
interview).

(b) Sentencing Information in Government’s Possession. Within 7 days after receiving a
written request from the Probation Officer for information (e.g., indictment, plea
agreement, investigative report, etc.), the attorney for the government shall respond to
the request and may supply other relevant information. The attorney for the
government shall serve a copy of the material on defense counsel, except material
already in the possession of defense counsel.

(c) Deadline for Submission of Material Regarding Sentence. Any material a party
wishes the Probation Officer to consider for purposes of the proposed presentence
report shall be submitted to the Probation Officer at least 45 days before the date set for
sentencing. The party shall serve a copy of the material on opposing counsel, except for
material already in the possession of opposing counsel.

32-4. Proposed Presentence Report

(a) Distribution of Proposed Presentence Report. Pursuant to Fed. R. Crim. P. 32(b)(6)
at least 35 days before the date set for sentencing, the Probation Officer shall furnish to
defense counsel (or a pro se defendant) and to the attorney for the government, a
proposed presentence report.

(b) Parties’ Response to Proposed Presentence Report. Within 14 days after the
proposed presentence report has been furnished pursuant to Fed. R. Crim. P. 32(b)(6), a
party shall deliver to the Probation Officer and to opposing counsel a written response
to the proposed presentence report which shall comply with Crim. L.R. 32-4(c).
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(c) Content of Response to Proposed Presentence Report.

(1) Statement of No Opposition. If a party does not object to factual statements or
computations of offense level under the guidelines of the United States
Sentencing Commission, the party shall notify the Probation Officer in writing
that the party has no objections under Fed. R. Crim. P. 32(b)(6).

(2) Statement of Opposition. If Crim. L.R. 32-4(c)(1) does not apply, the written
response required by Crim. L.R. 32-4(b) shall identify and address any objections
to factual statements or guideline computations in the proposed report. The
response shall not be filed with the sentencing Judge. Such objections must:

(A) Set out each objection to the proposed presentence report, including each
material factual statement disputed and how that party’s version of the
facts differs from those stated in the proposed presentence report, as well
as citation to material facts omitted from the proposed presentence report;

(B) Specifically cite the evidentiary support for that party’s version of the
material facts; and

(C) State any variation the party contends should be made from the guideline
computation recommended in the proposed presentence report.

Commentary
This rule is intended to implement the informal process of identifying and narrowing
issues that will ultimately require judicial resolution. Parties should be aware that the
objections not raised to the Probation Officer may not be considered by the Court absent
a showing of good cause. See Fed. R. Crim. P. 32-5(b)(6)(D).

(d) Presentence Conference with Probation Officer. If the response of a party contains
objections, the party shall attend any meeting called by the Probation Officer pursuant
to Fed. R. Crim. P. 32(b)(6)(B). If the presence of a party or parties is not feasible, the
Probation Officer may conduct the conference telephonically.

Commentary
This rule does not mandate that a presentence conference occur. If the Probation Officer
feels that one is not needed, the Probation Officer need not call such a conference.
However, if the Probation Officer does call such a conference, attorneys must attend and
participate.

Participants in the presentence conference process should consider disseminating
documents by electronic means (e.g., by fax transmission) in order to speed
dissemination of the proposed presentence report. Crim. L.R. 32-3 presumes that the U.S.
Probation Offices in the Northern District of California will establish regulations and
procedures for the expeditious disclosure of the proposed presentence report to the
defendant, defense counsel and the attorney for the government.

(e) Conference with In-Custody Defendant. If requested by the probation office and to
the extent its available resources permit, the U.S. Marshal shall bring an in-custody
defendant to a courthouse on a date scheduled for an initial or subsequent interview
with the Probation Officer pursuant to Fed. R. Crim. P. 32 or for disclosure of the
presentence report to the defendant pursuant to Crim. L.R. 32-4 and 32-5.

Commentary
This rule is designed to aid efforts by the Probation Officer to expedite meetings with
defense counsel and the defendant and to reduce the cost of presentence interviews. It is
contemplated that the Marshal would utilize any excess capacity to transport or hold a
defendant in order to facilitate an interview.
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32-5. Final Presentence Report

(@) Final Presentence Report and Attachments. At least 14 days before the date set for
sentencing, the Probation Officer shall disclose a copy of the final presentence report
and recommendations to defense counsel (or a pro se defendant), attorney for the
government and lodge a copy with the sentencing Judge. The final presentence report
shall be accompanied by a separate enclosure containing any of the following
documents:

(1) Pleaagreement;
(2) Character reference letters;
(3) Victim-witness letters;

(4) Certification by the Probation Officer that the proposed and final presentence
reports were disclosed to defense counsel (or pro se defendant) and the dates of
those disclosures; and

(5) Any other matter for consideration by the Court which pertains to sentencing.

Commentary
The final presentence report shall include or contain an addendum setting forth objections
that remain unresolved following the process set out in Crim. L.R. 32-4.

While this rule requires attachments to the final presentence report be in a separate
enclosure, the Probation Officer may attach the materials to the copy of the final report
which is furnished to the attorney for the government and attorney for the defendant,
rather than in a separate enclosure. The Probation Officer does not need to supply a party
with material which originated with that party.

(b) Sentencing Memorandum. The parties may submit a sentencing memorandum
addressing sentencing issues as set forth below and must submit a sentencing
memorandum if a departure or evidentiary hearing is requested. Any sentencing
memorandum shall be filed no later than 7 days prior to the date set for sentencing. If
the sentencing memorandum requests a departure, the title of the memorandum shall
state “Motion for Departure;” and if the sentencing memorandum requests an
evidentiary hearing, the title of the memorandum shall state “Request for Evidentiary
Hearing.” The sentencing memorandum shall contain the following:

(1) Unresolved Objections Identified in the Final Presentence Report. The
sentencing memorandum need not reassert objections any party has made that are
identified in the final presentence report as unresolved objections; however, a
party’s sentencing memorandum may elaborate on objections identified in the
final presentence report and shall indicate whether or not the party requests an
evidentiary hearing to resolve any objection.

(2) Departures. Any party requesting a departure that has not been identified in the
final presentence report must file a sentencing memorandum that states the
sentence requested, the grounds for the departure, and the legal authority for the
departure.

(3) Other Matters. The sentencing memorandum may include any other matter that
a party believes should be considered in connection with sentencing.

Commentary
With the prior approval of the Court, the sentencing memorandum may be filed under seal.
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(c) Response to Sentencing Memorandum. A response, if any, to the opposing party’s
memorandum may be filed no later than 3 days prior to the date set for sentencing. If a
party requests an evidentiary hearing to resolve any issue raised in the reply or the
opposing party’s sentencing memorandum, the title of the reply shall state “Request for
Evidentiary Hearing.”

Commentary
If the sentencing memorandum is filed under seal, the reply to the sentencing
memorandum must be filed under seal.

(d) Evidentiary Hearing. If the sentencing memorandum or reply requests an evidentiary
hearing, in addition to so stating in the title of the document, the pleading shall set
forth:

(1) The factual issues to be resolved at the evidentiary hearing; and

(2) The names of the witnesses to be called and a description of their proposed
testimony.

(e) Judicial Notice of Evidentiary Hearing or Unsolicited Departure. If the sentencing
Judge is considering departing for a reason not identified in the final presentence report
or requested by a party or if the sentencing Judge decides to conduct an evidentiary
hearing, the Judge shall notify the parties and the Probation Officer and may schedule a
conference with the parties and the Probation Officer to decide any issues relating to
the departure or evidentiary hearing. If the Court issues no notice of an evidentiary
hearing, no evidentiary hearing will be held on the date set for sentencing.

Commentary
This local rule outlines the procedure for formal litigation relating to sentencing that
follows the informal proceedings set out in Crim. L.R. 32-1 through 32-4. This rule
anticipates that litigants will have undertaken in good faith to resolve objections
informally with opposing counsel and the Probation Officer and thereby identified and
narrowed the issues requiring judicial resolution. It seeks to avoid duplication of efforts
by relieving litigants from reasserting in memoranda those objections of which the Court
will be apprised by the final presentence report, but it requires objections to be raised in
the informal process of Crim. L.R. 32-4 by imposing a requirement that good cause be
shown before such an objection not previously made can be considered.

32-6. Sentencing Proceedings

(@) Form of Judgment. After imposition of sentence, without unnecessary delay, the Court
shall enter judgment on the form entitled “Judgment in a Criminal Case” adopted by the
Administrative Office of the United States Courts.

(b) Statement of Reasons. The Court provides a statement of reasons pursuant to 18 U.S.C. §
3553(c)(1) when:

(1) The Court completes and attaches the form entitled “Statement of Reasons” to the
form of judgment entered pursuant to Crim. L.R. 32-6(a); or

(2) The sentencing Judge states in open court the reason for imposing a sentence and
orders the court reporter or recorder to prepare immediately a transcript of the
proceedings, which the Clerk shall attach to the judgment form required by Crim.
L.R. 32-6(a). The court reporter or recorder shall deliver a copy of the transcript to
the Probation Officer.

(c) Record of Finding Regarding Accuracy of Presentence Report. When the sentencing
Judge makes a finding with respect to the accuracy of the presentence report pursuant to
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Fed. R. Crim. P. 32(c)(1), the Judge shall be deemed to have provided a record of the
finding if he or she:

(1) Includes the finding in the statement of reasons pursuant to Crim. L.R. 32-6(b)(1) or
(2); or

(2)  Orders the Probation Officer to incorporate the finding in an addendum to the final
presentence report, a copy of which shall be provided to the Court and the parties at
least 5 days before the final presentence report is submitted to the Bureau of Prisons.

32-7. Confidential Character of Presentence Report

(@) Disclosure of Presentence Reports and Related Records. A presentence report,
probation, supervised release report, violation report and related documents to be offered in
a sentencing or violation hearing are confidential records of the Court. Except as otherwise
required by Fed. R. Crim. P. 26.2, authorized by statute, federal rule or regulation or unless
expressly authorized by order of the Court, such records shall be disclosed only to the
Court, court personnel, the defendant, defense counsel and the attorney for the government
in connection with sentencing, violation hearings, appeal or collateral review.

(b) Request for Disclosure Under Circumstances Not Covered by Statute. Anyone seeking
an order authorizing disclosure of a presentence report which is not authorized by statute,
federal rule or regulation shall file a motion pursuant to Crim. L.R. 47-1 with the
sentencing Judge or, if no longer sitting, with the General Duty Judge of the courthouse
where the defendant was sentenced. Such motion shall state with particularity the reason
disclosure is sought and to whom the report will be provided. No disclosure shall be made
under this Crim. L.R. 32-7(b) except upon an order issued by this Court. The motion shall
be served upon the defendant, last defense counsel of record, the attorney for the
government and the Probation Officer of record.

Commentary
Other than as allowed by any regulations of the Probation Office for disclosure (e.g., for
disclosure to U.S. Marshal in the case of an absconding defendant or to other U.S.
Probation Offices for purposes of supervision or other sentencings of the defendant;
therapists with whom the defendant is engaged as a result of a court ordered study or
condition of supervision; or U.S. Sentencing Commission pursuant to 28 U.S.C. §
994(w), a presentence report should not be disclosed.

32.1-1. Revocation of Probation or Supervised Release

(a) Petition for Revocation. The following procedures shall be followed with respect to any
petition by a Probation Officer for revocation of probation or supervised release:

(1) The petition shall be filed and noticed for hearing before the sentencing Judge or
sentencing Magistrate Judge. If the sentencing judicial officer is unavailable, the
petition shall be presented to the General Duty Judge or Criminal Calendar
Magistrate Judge for the courthouse where the probationer or releasee was originally
sentenced,

(2)  The petition shall be accompanied by a summons and proposed order that the
probationer or releasee appear and show cause why probation or supervised release
should not be revoked. Alternatively, the petition may request that the Court issue an
arrest warrant. If a warrant is sought, the probation office shall recommend bail in a
specified amount or that the probationer or releasee be held without release on bail;
and
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(b)

(©)

(d)

(€)

(3) Unless otherwise ordered, the Probation Officer shall serve a copy of the petition and
order on the probationer or releasee, last known counsel of record and the attorney
for the government.

Preliminary Revocation Hearing. A preliminary hearing to determine whether or not
there is probable cause to believe that a violation has occurred may be conducted by a
criminal calendar Magistrate Judge. If the Magistrate Judge finds the existence of probable
cause, the Magistrate Judge shall set the matter for a revocation hearing before the assigned
Judge or sentencing Magistrate Judge.

Appearance by Attorney for the Government. An attorney for the government may
appear on behalf of the government at any proceeding to revoke probation or supervised
release.

Order Regarding Disposition of Petition. The disposition of a petition for violation of
probation or supervised release and the facts upon which it is based shall be set forth on the
form adopted by the Administrative Office of the United States Courts for that purpose.

Presentence Report and Recommendation for Revocation of Probation or Supervised
Release. A Probation Officer may initiate a revocation proceeding by the Submission of a
Form 12 to the Court that placed the defendant on probation or supervised release. If the
Court decides that a hearing is appropriate, it shall notify the parties and the Probation
Officer. The Probation Officer shall have no further contact with the Court with respect to
the Form 12 prior to the hearing on the violation.

If, after a hearing, the defendant is found to have violated the terms of probation or supervised
release, the Probation Officer shall prepare a dispositional report and recommendation. At least 7
days before the date set for sentencing after the Court has revoked a term of probation or
supervised release, the Probation Officer shall disclose a copy of a dispositional report and
recommendation to defense counsel (or to a pro se defendant) and to the attorney for the
government, and shall lodge a copy with the sentencing Judge.
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