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PUBLIC COMMENT (28 C.F.R. §50.7) and 17 document Appendices

Filed in Response to Nofice of Lodging of Proposed Partial Consent Decree Under the
Clean Air Act filed July 6, 2016

In Re: Volkswagen “Clean Diesel” Marketing, Sales Practices, and
Products Liability Litigation, Case No: MDL No. 2672 CRB (JSC)

Submitted by:
North American Repower
2625 Temple Heights Drive, Suite A, Oceanside, CA 92056
Contact: Dr. John Reed, M.D.
(760) 815-9768

jreed@northamericanrepower

I. INTRODUCTION
The Proposed Consent Decree is Inappropriate, Improper and Inadequate

The Proposed Consent Decree (“Consent Decree”) is inappropriate, improper and
inadequate. One of the stated goals of the Consent Decree is to mitigate the total,
lifetime NOx emissions from the 2.0 Liter Subject Vehicles (“Volkswagen Lifetime NOx
Emissions), generated by the in-use failure of Volkswagen’s Diesel emissions
technology. To meet this goal, the Consent Decree proposes massive funding of new
Diesel engines and vehicles, actions that are in direct contravention of the stated goal of
the Consent Decree.

The Consent Decree states that it will: “Fund Eligible Mitigation Actions that will
reduce emissions of NOx where the 2.0 Liter Subject Vehicles were, are, or will be
operated. The funding for the Eligible Mitigation Actions required by this Consent
Decree is intended to fully mitigate the total, lifetime excess NOx emissions from the 2.0
Liter Subject Vehicles”. (Paragraph 7, page 5, Consent Decree.) As set forth below,
these objectives cannot be met, and indeed, would be thwarted, by including massive
funding for new Diesel trucks and engines, and as such, this portion of the remedy
proposed by the Consent Decree 1s inappropriate, improper, and inadequate.

Contrary to the stated objective of the Consent Decree, the funding of the purchase and
operation of new Diesel engines and vehicles would actually result in:

1) An inappropriate, and indeed, reckless subsidy of toxic Diesel technology known to
the relevant enforcement agencies to emit NOx levels well in excess of federal testing
limitations while the vehicles are actually in-use. In fact, the Consent Decree cannot in
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any way purport to remedy the grievous Volkswagen Lifetime NOx Emissions by
releasing a huge fleet of new Diesel trucks and engines on a struggling environment, an
improper and inappropriate government stimulus of the next generation of a profoundly
toxic technology that will inevitably result in massive new levels of NOx emissions,
ironically, just like the Volkswagen Lifetime NOx Emissions.

As proposed, the Consent Decree improperly relies on the Federal Test Procedure
emissions testing certification process (“FTP Certification Process’) as the standard for
identifying vehicles and engines as Eligible Mitigation Actions. This ignores the
undisputed fact that the NOx levels measured in this process are deemed to be
unreliable because vehicles certified by this process actually emit levels of NOx in
levels ranging from 2 to 20 times the federal certification standard while in actual
use. ! Ironically and unfortunately for the American public, these conclusions were
reached by the very enforcement agencies, including the Environmental Protection
Agency (EPA) and the California Air Resources Board (CARB) as a result of their own
research, which they now ignore to achieve this Settlement. *

(1) ' CARB, “ Truck Sector in Use Emissions: Technology Assessment”, Sept
2014

(2) Hogo, Henry, “South Coast AQMD Update - Natural Gas Vehicle
Program”, NGV Technology Forum 2014 Meeting Wilmington, CA
October 15-16, 2014 (“SCAQMD Update™)

(3) Quiros et al., “Gaseous and Particulate Emissions from Heavy-Duty
Diesel & Natural Gas Trucks from Real-World CA Driving” S5th Annual
International PEMS Conference and Workshop, CE-CERT, UC Riverside
March 26-27, 2015

(4) The studies below are a portion of the data sets used in the above
presentations; other data were internal to ARB, SCAQMD.

(1) Quiros et al.” Real-World Emissions from Modern Heavy-Duty
Diesel, Natural Gas, and Hybrid Diesel Trucks Operating Along
Major California Freight Corridors” Emissions Control Science
and Technology. (2016) 2:156-172

(11) Thiruvengadam, A. et al. WVU “Emission Rates of Regulated
Pollutants from Current Technology Heavy-Duty Diesel and
Natural Gas Goods Movement Vehicles” Environmental Science
and Technology 2015,

(111) Misra et al. “NOX Emissions from Model Year 2010 and 2011
Heavy-Duty Diesel Engines Equipped with Aftertreatment
Devices”, Environmental Science and Technology, 2015. (All
referred to hereinafter as: “CARB, SCAQMD, UCR Studies”)

* The Federal Testing Protocol for class 4-8 diesel engines includes several emissions

tests conducted in a lab, and the Not To Exceed in use PEMS test that sets a higher NOx
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II. REMEDY PROPOSED BY THIS COMMENT

This Public Comment respectfully requests that the Department of Justice exercise its full
authority and refuse to authorize the Decree to the extent that it calls for a monetary
subsidy for new Diesel engines and trucks, pursuant to the powers granted to it by law,
enabling it: to withdraw or withhold its consent to the proposed judgment if the
comments, views and allegations concerning the judgment disclose facts or
considerations which indicate that the proposed judgment is inappropriate,
improper or inadequate. (28 C.F.R. §50.7)

This Public Comment addresses only one specific type remedy proposed in the Consent
Decree: the inclusion of subsidies for purchase of new Diesel engines and vehicles, as set
forth in Appendix D-2, pages 1-3 and 5-7, to wit: Sections 1, 2 and 6, which provide for
funding for new Diesel engines and vehicles for class 8 Drayage trucks, class 4-8 buses,
and class 4-7 local freight trucks for both government owned and non-government owned
entities, and page 9, section 10, which provides for use of trust funds “for actions not
specifically enumerated in this Appendix D-2, but otherwise eligible under DERA
pursuant to all DERA guidance documents available through the EPA”.

The Consent Decree should be devoid of all subsidies for purchase of replacement new
Diesel engines and trucks as detailed in Appendix D-2, including funding for new Diesel
vehicles and engines through the Diesel Emissions Reduction ACT (“DERA”) option as
described in section 10.

Instead of apportioning the remedy to include the purchase of new Diesel, on the one
hand, and Natural Gas and electric engines and vehicles on the other, the entire funds
should be spent only on replacements or repowers with Natural Gas or Electric
motors, either as detailed in Appendix D-2 or through the DERA option, or other
technologies proven to have reliable, predictable and durable NOx emissions at or
below the certified levels during actual vehicle use. This is the only means in which
accurate, predictable, reliable and consistent NOx emission reductions can be obtained, in
accordance with the stated goal of the mitigation trust fund and the Consent Decree to
mitigate the toxic effects of the total, lifetime excessNOx emissions of the Volkswagen
2.0 liter subject vehicles.

III. STATEMENT OF FACTS

A) Medium and Heavy Duty Diesel Trucks are a Major Source of Air Pollution and
Human Disease

Diesel engines emit a complex mixture of air pollutants, including both gaseous and solid
material. The solid material in Diesel exhaust is known as Diesel Particulate Matter
(“DPM”). More than 90% of DPM is less than 1 um in diameter (about 1/70™ the
diameter of a human hair), and thus is a subset of particulate matter less than 2.5 microns
in diameter (“PM2.5”). Most PM2.5 derives from combustion, such as use of gasoline
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limited. According to the EPA, these models were updated when in-use data from
medium and heavy duty diesels became available, the first of which came from an earlier
Diesel Engine Emissions Consent Decree Testing. !

In-use data was generated and analyzed by West Virginia University using the Mobile
Emissions Measurement System (“MEMS)”. The MEMS program was initiated as a
result of the 1999 Diesel consent decree between several heavy-duty Diesel engine
manufacturers and the US government over the use of an emissions control defeat device,
requiring the manufacturers to test their engines in-use in trucks over the road. Data was
collected from 2001 through 2006. The data they used represented approximately 1,100
hours of operation by 188 trucks in model years 1994 through 2003. '* Additionally this
model was updated with in-use data in 2014 with data from these two in-use studies:

1) Heavy-Duty Diesel In-Use Testing (HDIU). The in-use testing program for heavy-
duty Diesel vehicles was promulgated in June 2005 as the formal extension of the 1999
Consent Decree mandate to monitor the in-use emissions performance of Diesel engines
operated under a wide range of real world driving conditions, within the engine’s useful
life. HDIU requires each manufacturer of heavy-duty highway Diesel engines to assess
the in-use exhaust emissions from their engines using onboard, portable emissions
measurement systems (“PEMS”) while on the road. The maximum allowable emission
is called the Not To Exceed (NTE) limit, and it is measured during a narrowly defined
set of operating parameters called the NTE zone. The PEMS unit must meet the
requirements of 40 C.F R 106, 5, subpart J. The in-use testing program began with a
mandatory two-year pilot program for gaseous emissions in calendar years 2005 and
2006. The fully enforceable program began in calendar year 2007 and is ongoing. The
vehicles selected for participation in the program are within the engine’s useful life, and
generally, five unique vehicles are selected for a given engine family. The data available
for use in MOVES2014 (the EPA in-use model) were collected during calendar years
2005 through 2010 and represent trucks manufactured in model years 2003 to 2009.

' EPA, “Exhaust Emission Rates for Heavy-Duty On-road Vehicles”, MOVES 2014,
Nov. 2015, p. 15.

12 EPA, “Exhaust Emission Rates for Heavy-Duty On-road Vehicles”, MOVES 2014,
Nov. 2015, p. 39-42.

3 EPA, “Exhaust Emission Rates for Heavy-Duty On-road Vehicles”, MOVES 2014,
Nov. 2015, p. 39-42.

The entire basis for the Volkswagen litigation is the harm inflicted on the public by
excess toxic Diesel emissions from in-use vehicles. Since the 1999 Diesel Consent
Decree, CARB and EPA have worked with the Diesel engine manufacturers to create an

7
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2) Houston Drayage Data. In coordination with the Texas Commission on
Environmental Quality (TCEQ), the Houston-Galveston Area Council (H-GAC), and the
Port of Houston Authority (PHA), EPA conducted a study collecting emissions data from
trucks in drayage service using PEMS from December 2009 to March 2010. The trucks
studied were Diesel heavy duty trucks used to transport containers, bulk and break-bulk
goods to and from ports and intermodal rail yards to other locations (commonly referred
to as “Drayage”). These trucks conduct the majority of their travel on short-haul runs,
repeatedly moving containers across fixed urban routes. Note that only small fractions of
trucks involved in drayage service are dedicated solely to this function, with most trucks
spending large fractions of their time performing other types of short-haul service. No
specific drive cycles were used and all PEMS testing was based on actual in-use loads
and speeds.”

In all of the above studies, the actual in-use NOx emissions of these vehicles were
substantially higher than the federal standard, and so the models used by CARB and EPA
were adjusted to include these excess emissions as part of the accepted model for
predicting pollution from these types of vehicles.'* Studies by CARB, the South Coast
Air Quality Management District (SCAQMD) and West Virginia University of in-use
Diesel and Natural Gas powered vehicles that meet the current FTP Certification Process
emissions standards and are of the type named eligible for mitigation funding as a
solution, show that under low speed or low load conditions (areas outside the NTE
zone), the Diesel vehicles produce NOx pollution up to 20 times the current NOx FTP
standard. In sharp contrast, the Natural Gas powered vehicles in these studies
displayed current NOx emissions compliance under all driving conditions. °

in-use emissions test, the Not To Exceed (“NTE”) test by which to certify new engines
and vehicles. During nearly two decades of this work, Diesel emissions technologies
have consistently failed to provide a reliable means to detoxify vehicles operating on
Diesel under all driving conditions. CARB, EPA and the Diesel engine manufacturers
have agreed on the narrowly defined NTE Zone for in-use test for certification,
because it selectively avoids measuring of emissions in the known areas of failure of
Diesel emissions technology. (London Off Cycle Working Group, “EPA Answers to
Questions from March 22nd, 2004 NTE Presentation”, OCE Informal Document No. 14,

June 2004

14 EPA, “Exhaust Emission Rates for Heavy-Duty On-road Vehicles”, MOVES 2014,
Nov. 2015, p. 39-42.

' Ibid. CARB, SQAQMD, UCR Studies
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CARB and EPA. Off Cycle Emissions are well-documented sources of excess NOx
emissions by current Diesel class 4-8 vehicles, and are attributed to the failure of current
Diesel emissions exhaust treatment technology to perform under low speed or low load
conditions.*®

The FTP and NTE Testing and Certification Process do not measure known excessive
discharges called Off Cycle Emissions. Current Diesel NOx emissions technology for
class 4-8 vehicles has been documented to consistently fail to meet federal NOx
emissions standards in actual on road use, and these excess NOx emissions are primarily
imposed on the disadvantaged communities already most impacted by air pollution.

CARB and EPA are only empowered to block dirty Diesel engines from going to market
if they fail the FTP or NTE, or remove them from market if an Emissions Defeat device
1s found to exist --they are not empowered to remove them from the market for having
excess emissions in-use outside the NTE Zone. The Court and the DOJ, in this litigation,
are not confined by the limitations of the Clean Air Act and the completely inadequate
FTP Certification process, and must instead rely upon the best evidence presented to
protect the public from toxic Diesel emissions. Further, as a matter of science and logic,
the Court and the DOJ should not rubber-stamp a settlement that actually thwarts its
stated goal and causes further harm. As this matter is being settled without arguments
being heard, the DOJ must make its best efforts to ensure that the Settlement provides the
best and most reliable means to protect the public from toxic Diesel emissions. The
universally accepted evidence presented here in this brief Public Comment clearly shows
that purchase of new Diesel engines and vehicles is not the best and most reliable means
of protecting the public. In fact, further investment in Diesel as a strategy to mitigate the
harm to the public’s health from the Volkswagen NOx Lifetime Emissions is not
merely inappropriate or inadequate, it is utterly self-defeating, if not ludicrous.

E. Comparative Natural Gas Heavy Duty Trucks are the Only Vehicles that
Maintain their Emission Profiles below Federally Mandated Levels during All
Driving Cycles and Modes of Operations

Natural Gas Engines (and electric engines) are far cleaner than any form of diesel,
rendering new Diesel replacements as a mitigation solution completely and utterly
inadequate when compared to the other alternatives of Natural Gas engines or Electric
engines. It is incontrovertible that gas and electric alternatives would result in a minimum
of a 90% reduction of NOx emissions compared to new Diesel engines.”’

As discussed below, it 1s well known to the EPA, CARB and other relevant enforcement
agencies that Natural Gas engines are shown to clearly comply in all phases with current
federal NOx emissions standards.

% Tbid SCAQMD Update; Ibid. ICC White Paper
*" CARB Executive Orders; Ibid. SCAQMD Update (Note: Electric Engines were not
part of these comparative studies.)
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huge unseen and unanticipated amounts of toxic discharges in the United States and
elsewhere, by the VW 2.0 liter engines.

As a matter of scientific truth, the only means of determining if the Volkswagen
Lifetime NOx Emissions will actually be mitigated by the proposed Eligible
Mitigation Actions as described in Appendix D-2, namely replacement or repower of
existing older medium and heavy duty Diesel vehicles, is if the new vehicles and
engines can be demonstrated to have predictable, consistent and durable NOx
emissions that are lower than the vehicles or engines replaced.

Unfortunately, this standard can never be met because of the well-documented toxic
nature of Diesel emissions, new or old; the failure of the current FTP and NTE
Certification Process to measure and control in-use “Off-Cycle” emissions; and the well-
documented failure of current Diesel emissions technology to maintain predictable and
low NOx emissions while in-use.

B. The Proposed Subsidization of New Diesel Engines and Vehicles Is Improper
Because New Diesel Emissions Fail Actual Standards While “In-Use”

The Consent Decree fails to recognize the toxic consequences of the profound limitations
of the Federal Test Procedure and Not to Exceed Emissions Testing Certification (“FTP
Certification Process” and “NTE Certification Process”), which are used to certify and
permit new Diesel engines. The Court and the committee should not rely upon the FTP
Certification Process or NTE Certification Process of new Diesels as the defining criteria
to determine eligibility as a mitigation expenditure, because the accepted scientific view
is that both the FTP Certification Process and the NTE Certification Process fail to
protect the public from the actual in-use NOx emissions which far exceed the levels
set by CARB and EPA.

The fact that the FTP and NTE Certification Process fails to protect the public from
actual “in-use” emissions is well known to the enforcing agencies because these very
agencies performed the research reaching this conclusion.®® As discussed in detail
herein, the scientists at EPA, CARB, and West Virginia University and others have
concluded in their own independently conducted research that new medium and heavy
duty Diesel emissions technology, while passing the FTP and NTE Certification Process,

fail to maintain federally mandated emissions levels while “in-use”. *!

% Ibid. CARB, SQAQMD, UCR Studies

31 Not coincidentally, it is precisely this type of “in-use” failure that revealed the
deceptive testing practices adopted by Volkswagen triggering the underlying lawsuit. In
fact, the researchers that demonstrated that the VW 2.0 liter Diesel engines failed to
maintain federal NOx emissions levels in-use are the same researchers that have
demonstrated new medium and heavy duty diesels also fail to maintain federal NOx
emissions levels in-use, as discussed herein. National Public Radio, “How A Little Lab In

14
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The Consent Decree inadequately supports the only genuine opportunity to increase the
availability of clean energy alternatives, which are demonstrated to predictably and
reliably reduce NOx emissions by upwards of 95% compared to new Diesel technology,
and 99% compared to older Diesel. In sharp contrast to the obvious and massive NOx
emissions generated by Diesel, Natural Gas medium and heavy duty engines predictably
and consistently maintain exhaust emission levels of NOx at or below the federal
standard during all drive cycles.” The Consent Decree proposal to “split the baby”
between new Diesel funding, on the one hand, and alternative Natural Gas and Electric
funding, on the other, completely defeats the stated goal of mitigating the Volkswagen
Lifetime NOx Emissions.

D. The Consent Decree Provides Improper and Inappropriate Subsidies of Toxic
Diesel Technology and Effectively Destroys Incentives for Moving to Cleaner
Alternatives

1) The Massive Subsidy for New Diesel would Greatly Depress the Emerging Clean
Fuel industry

In the current economic environment, Natural Gas struggles to compete with Diesel, in
part, because the government has failed to create and enforce emissions standards
consistent with its own research conclusions, and failed to consistently provide
infrastructure for distribution of Natural Gas.

This situation could be dramatically improved by adjusting the proposed remedy of the
Consent Decree to subsidize only Natural Gas and Electric Engines, and Natural Gas
infrastructure, thereby actually making it possible to achieve the stated goal of reducing
the Volkswagen Lifetime NOx Emissions. Current low oil prices have most recently
eliminated any economic advantage to choosing Natural Gas over Diesel operation, so
the only potential driving forces for fleets to move to Natural Gas operation 1)
enforcement of actual in-use emissions standards and compliance; and 2) Effective
government subsidy of Natural Gas trucks and engines.

The Consent Decree places toxic Diesel technology on even par with fully compliant
Natural Gas technology. This actuality lands a potentially lethal blow to the struggling
National Gas Industry. The “compromise remedy” sends a deceptive message to the
public because when it comes to public safety and health, as there is no comparison
between the two technologies: only Natural Gas, Electric or similar clean technologies
will make the environment much cleaner and much healthier.

This misleading message, and most importantly, the reckless subsidy for Diesel engine
purchases, would strongly inhibit the purchase of Natural Gas engines by the public and
government entities, and would reinforce the decisions made by Diesel engine and
vehicle manufacturers to eliminate investment into Natural Gas or other alternate
technologies. Further, the subsidy creates a path of least resistance (i.e. purchase of new

3 Ibid. CARB, SQAQMD, UCR Studies
16
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The proposed Consent Decree is inappropriate and improper in its use of Settlement
funds resulting from the real world, in-use failure of one automaker’s Diesel emissions
technology, to fund the purchase and operation of other Diesel engine manufacturer’s
known faulty and inadequate Diesel emissions technologies. 1t is an accepted and well-
studied fact that prior and current Diesel emissions technologies fail to reduce toxic
emissions to federally mandated levels and produce excess NOx emissions in actual use.
This fact is accepted to the point that the Environmental Protection Agency and the
California Air Resources Board have for years incorporated these excess emissions into
their emissions inventory estimates when documenting compliance with federal clean air
standards. Just as clear is the fact that in matched comparison studies, in-use emissions
from Natural Gas fueled engines have been documented to remain below the federal limit
while Diesel fueled engines do not.

The Consent Decree places replacement or repowers of older Diesels with newer Diesels
with documented failed emissions technology on par with replacement or repower with
proven consistently clean Natural Gas engine technology. It is clearly inappropriate,
improper and inadequate to grant current failed Diesel technology status as an
allowable mitigation action, and it is especially improper in the face of the existence of
proven clean alternatives that would be far more effective

New Diesel replacements as a mitigation solution are clearly documented as inadequate
when compared to the other alternatives of Natural Gas or Electric operation. The court
and the committee cannot use the emissions certification data of new Diesels as the
defining criteria to determine eligibility as a mitigation action, when the core issue is the
inadequacy of the FTP Certification Process and NTE Certification Processes to
protect the public from actual in-use emissions performance failures. The in-use
studies used to determine the need for mitigation, indeed the very researchers that did this
work, have also demonstrated the in-use failure of new heavy duty Diesel emissions
technology to maintain federally mandated emissions levels, while the Natural Gas
equivalents are shown to clearly comply at all times, including while in-use, with
current NOx emissions standards.

Calculation of the amount of NOx mitigated cannot be measured by simply looking at the
difference in the FTP Certification Process and NTE Certification Process standards met
by the older Diesel engine and that of the replacement Diesel engine. For both types of
engines, the actual amounts of excess NOx emissions are unknown, and there is
evidence to show in the majority of the drive cycle of the subject vehicles allowed
Junding, there could well be no difference at all.

In stark contrast, the emissions from Natural Gas fueled medium and heavy duty
engines are documented to be at or below the FTP Certification Process standard to
which they were certified under all driving cycles. Clearly, use of Diesel
replacements is an inadequate method of obtaining tangible and reproducible
emissions reductions and mitigation the Volkswagen Lifetime NOx Emissions.

19
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North Central Texas Council Of Governments

August 5, 2016

Mr. John C. Cruden

Assistant Attorney General

US Department of Justice

Environment and Natural Resources Division
PO Box 7611

Washington, DC 20044-7611

SUBJECT: Volkswagen “Clean Diesel’ Marketing, Sales Practices, and Products Liability
Litigation, Case No: MDL No. 2672 CRB (JSC), and D.J. Ref. No. 90-5-2-1-11386

Dear Assistant Attorney General Cruden:

On behalf of the North Central Texas Council of Governments (NCTCOG) and the Regional
Transportation Council (RTC), which serves as the Metropolitan Planning Organization (MPO)
for the Dallas-Fort Worth area, the opportunity to provide comments on the Partial Consent
Decree for the above-identified lawsuit is appreciated. A roster of RTC members is included as
Attachment 1. As staff to an MPO in an ozone nonattainment area, NCTCOG works to
implement initiatives that reduce ozone-forming emissions from the transportation sector and
has successfully administered eight grants awarded under the Environmental Protection Agency
(EPA) Diesel Emissions Reduction Act (DERA) funding programs, with another two DERA
projects currently underway. The enclosed comments focus on details of the Environmental
Mitigation Trust (the Trust), specifically the Eligible Mitigation Actions and Mitigation Action
Expenditures outlined in Appendix D-2. In general, these comments reflect the principle that the
Trust should be administered in a way that ensures the funding facilitates implementation of as
many eligible activities as possible, thus optimizing nitrogen oxides (NOx) emissions reductions
achieved.

Administration

NCTCOG encourages the Department of Justice to clarify that the Lead Agency identified
through the form in Appendix D-3 is authorized to administer the Beneficiary Mitigation Plan
through formal partnerships with other agencies as it deems appropriate. For example, a Lead
Agency may wish to partner with another State or local government to administer Eligible
Mitigation Actions in a more targeted area. NCTCOG recommends adding language that clearly
allows this discretion to section 1V.4.2.1 of Appendix D, or to the Certification for Beneficiary
Status Under Environmental Mitigation Trust Agreement form in Appendix D-3.

616 Six Flags Drive, Centerpoint Two
P. O. Box 5888, Arlington, Texas 76005-5888
(817) 640-3300 FAX: 817-640-7806 @ recycled paper
www.nctcog.org
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Assistant Attorney General Cruden August 5, 2016
Page Two

Funding Levels

NCTCOG supports the higher funding levels outlined for zero-emissions technology and
government-owned vehicles and equipment in various Eligible Mitigation Action categories.
NCTCOG recommends that these same higher funding levels also be offered for all new
vehicles and equipment powered by an engine that meets the strictest California Air Resources
Board (CARB) Optional Low-NOx Standard of 0.02 grams NOx per brake horsepower-hour,
which will incentivize the use of the cleanest available near-zero emissions technology options
in certain applications where purely electric technology is not yet fully mature.

NCTCOG also requests that no eligible activity be allowed 100% funding, and notes that the
extent of 100% funding options proposed in the Consent Decree is much more generous than
the DERA funding thresholds on which the Consent Decree funding levels are modeled.
NCTCOG suggests that 80% funding from the Trust fund is adequate for Eligible Mitigation
Actions involving government-owned vehicles or equipment. This funding threshold is
consistent with the maximum typically allowed under the Congestion Mitigation and Air Quality
Improvement (CMAQ) program.

Expenditure Options

Since the intent of the Trust is to offset unexpected emissions from violating light-duty diesel
vehicles that prompted this lawsuit, it is imperative that the Trust facilitate implementation of
emission-reducing activities that would not occur without the use of Trust funds. To that end,
NCTCOG recommends against the DERA Option. According to the EPA, request to competitive
DERA funding programs have exceeded availability of funds by as much as seven to one.! In
fiscal year 2013, the agency received $48 million in requests compared to only $9 million
available. This demonstrates that no additional subsidy is needed to implement projects already
funded by DERA. Allowing Trust funds to be used for DERA-funded projects will open the door
for Trust funds to be exhausted on projects that would have been completed without the extra
assistance, thus failing to achieve any additional emissions reductions. Elimination of the DERA
Option will ensure that all Mitigation Actions will be above and beyond “existing” projects, thus
achieving the additional emissions reductions intended to be gained through this Trust.

In lieu of the DERA Option, NCTCOG recommends adding an option for Beneficiaries to
administer funds for Eligible Mitigation Actions through a low-interest revolving loan program.
Under a loan, a greater share of expenses could be paid through the Trust up-front, then as the
loan is repaid the funds become available for future additional projects. This could accomplish
the goal of providing a large Trust percentage of eligible costs while maintaining the
sustainability of the Trust long-term to maximize the number of Eligible Mitigation Actions
implemented. It also has the potential to increase the fund over time through collection of
interest.

! Third Report to Congress: Highlights from the Diesel Emission Reduction Program. Environmental Protection
Agency. EPA-420-R-16-004. February 2016. http://nepis.epa.gov/Exe/ZyPDF.cgi?Dockey=P1000HMK.pdf.
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Eligible Activities

NCTCOG recommends that the Consent Decree use fuel and technology-neutral language
when discussing eligible technologies, rather than calling out specific fuel types, to ensure
consistent focus on NOx emissions reductions versus other goals. This can be done by
referencing new engines that meet either:

» The most current EPA emissions standards in effect during the year the Eligible
Mitigation Action occurs, or

+ CARB Optional Low-NOx Standards, or

s Zero-emission technology.

NCTCOG appreciates inclusion of Ocean Going Vessels Shorepower as a highly cost-effective
strategy. However, idle reduction technologies for heavy-duty trucks, school buses, and
locomotives are also highly cost-effective methods to reduce emissions. These technologies
include auxiliary power units, truck stop electrification or electrified parking spaces, and shore
connection systems for locomotives, among others. In fact, the Federal Highway Administration
found that idle reduction projects for heavy-duty trucks are the most cost-effective for NOx
emissions among all emissions reduction strategies evaluated within the CMAQ program.?
Therefore, NCTCOG recommends adding another Eligible Mitigation Action category for all
EPA-verified idle reduction technologies to capture the full spectrum of cost-effective idle
reduction activities.

NCTCOG notes that eligibility within these categories appears to be limited to short-haul trucks.
NCTCOG recommends consulting with EPA to consider options for encompassing long-haul
Class 8 trucks, which also have the potential to be high emitters due to their high mileage and
age. Expanding eligibility to all EPA-verified idle reduction technologies as requested above will
also support this sector. Moreover, these trucks can rarely benefit from State and local
incentive programs because of their national operations. Geographic eligibility could be based
upon documentation of the state in which the largest proportion of fuel taxes is paid.

NCTCOG recommends technical revisions to certain Eligible Mitigation Action categories:
o Categories 1,2, 3,4, 6, 7, and 8:

NCTCOG recommends clarifying the scrappage requirement to refer only to the
engine in the case of a Repower, and the entire vehicle or equipment only in the
case of replacement. Also, NCTCOG encourages the Department of Justice to
coordinate with EPA to evaluate whether scrapping the engine and emissions
system, rather than the entire vehicle or equipment, would be possible for
replacements as well. This would retain the air quality benefits while minimizing
lost revenue associated with chassis resale, which is often a deterrent to

* Figure 3. Median Cost-Effectiveness Estimates (Cost per Ton Reduced) of NOx Emissions Reductions. FHWA —
Cost Effectiveness Tables Summary.
http://www.fhwa.dot.gov/environment/air_quality/cmag/reference/cost_effectiveness tables/index.cfm
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participation. It also minimizes unintended consequences of unnecessarily
increasing the solid waste stream.

o NCTCOG recommends changing all references to “all-electric engine” to simply
“all-electric” or “electric motor”, as electric vehicles and equipment are powered
by motors, rather than engines. Use of the word “engine” when referencing all-
electric power sources could create unnecessary confusion.

o Categories 1, 2, and 6:

o The Trust allows eligible trucks and buses in these categories to include model
years 2007-2012 in the event Beneficiaries already have State regulations
requiring upgrades to older model years. NCTCOG suggests this eligible age
range be limited to trucks and buses powered by 2007-2010 model year
engines, reflecting the phase-in years for current heavy-duty engine emissions
standards since 2011 and 2012 trucks are already powered by engines that
meet the most current emissions standards.

Definitions
Finally, NCTCOG suggests revising definitions for consistency with other federal programs:

» Change “Alternate Fueled” to “Alternative Fuel” and define by reference to the Energy
Policy Act of 1992. This definition would encompass all-electric vehicles and
equipment.

e Add a definition for “Hybrid Vehicle” for purposes of adding hybrid vehicles to desired
Eligible Mitigation Activity categories, as hybrid technology is not defined as Alternative
Fuel by the Energy Policy Act.

Again, the NCTCOG appreciates the opportunity to comment. We look forward to
implementation of the Partial Consent Decree as we work with partner agencies toward the
common goal of cleaner air.

Should you have any questions, please contact me at (817) 695-9286 or cklaus@nctcog.org.

/r;,anelv oy

Senior Program Manager

LPC:mg
Attachment

cc: David Brymer, Air Quality Division Director, Texas Commission on Environmental Quality
Michael Morris, P.E., Director of Transportation, NCTCOG
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have developed a Multi-State ZEV Action Plan,' and are working aggressively to implement the
many actions identified to support a growing ZEV market, individually and through coordinated
efforts. Implementation steps to date include allocation of funds for infrastructure expansion and
purchase incentive programs in all five northeast Task Force states. To date, our states have
invested millions of dollars in ZEV deployment and planning. The ZEV investments required by
Appendix C of the proposed consent decree will enhance the ongoing efforts in the Northeast
and elsewhere to build robust markets for ZEVs.

With respect to the establishment of the Environmental Mitigation Trust, we applaud DOJ for its
focus on mitigating the environmental harm caused in this case. Our states have a long history of
working successfully to reduce NOx and other pollutants from diesel engines in highway,
nonroad, and marine applications. For example, NESCAUM and our states piloted some of the
first nonroad diesel retrofit projects and implement a wide range of diesel engine retrofits and
repowers under the ongoing DERA program. While our states remain committed to reducing
emissions, we observe that the opportunities for NOx reductions from diesel engines can vary
widely; for example, states without large ports may have fewer opportunities to reduce emissions
from cargo-handling equipment. We appreciate that the proposed settlement allows for a small
percentage of the Mitigation Trust Fund to be allocated toward ZEV projects; and we note that to
the degree states are allowed flexibility in identifying the optimal use of mitigation funds, they
are able to achieve the desired emission reductions that much more effectively.

The potential ZEV investment level contained in the Proposed Consent Decree could represent a
significant contribution to ZEV market growth. Having worked with our member states for many
years to prepare for and support the transition of our region’s light-duty vehicle fleet to zero-
emission technologies, we commend DOIJ for its diligence and its commitment to preserving the
integrity of the Clean Air Act, mitigating environmental harm, and providing long-lasting public
health protection to citizens in the Northeast and across the nation.

Thank you again for this opportunity to comment.

Sincerely,

Arthur N. Marin
Executive Director

! ZEV Program Implementation Task Force, Multi-State ZEV Action Plan (May 2014), available at
http://www.nescaum.org/topics/zero-emission-vehicles/multi-state-zev-action-plan.
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health related diseases associated with diesel pollution and poor environmental quality.
Children and elders are more vulnerable to the health impacts of diesel pollution.

(3) The use of Trust funds not only remedies the immediate impacts of Volkswagen’s
actions, but also emphasizes a forward thinking approach to reducing environmental
impacts of the diesel industry as a whole and promotes environmentally sound and health
protective alternatives.

The commenters have reviewed the Decree to determine if it ensures that the allocation of
funds from the Volkswagen settlement (“the Settlement”) will be in alignment with the
community’s vision and need for these funds, with regard to both the Environmental Mitigation
Trust (“the Trust”) and the ZEV Investment Agreement (“the ZEV Agreement”). The
Commenters find that while the Decree contains provisions that support these goals, the Decree
does not adequately accomplish these goals. We offer the following comments to help address
specific inadequacies in the Settlement.

Comments

(1) The Decree should adopt further provisions that emphasize and ensure that
community input is accepted and considered in decisions regarding the allocation of
funds from the Settlement.

The Decree does a fair job of implementing procedures that require the public to have
access to a Beneficiary’s intended and actual allocation of funds. However, the Decree falls short
of ensuring that community input is considered when determining the allocation of funds. The
Decree’s procedures for both the Trust and the ZEV agreement have the potential to better
advocate for the input of those community members who are most affected by the relevant diesel
impacts.

The procedures for the Trust, located in Appendix D, offers limited insight as to how
community input is taken into consideration in the distribution of the funds from the Trust. In
several instances, the Decree implements requirements that offer the community an opportunity
to review plans for allocating funds. Partial Consent Decree at 193, (Appendix D, paragraph 4.1
states that the purpose of the “Beneficiary Mitigation Plan” is to “provide the public with insight
into” the intended and expected uses of funds),' but these requirements do not enable further
community participation. This lapse would be easily resolved by including provisions that
require a public comment period after a Beneficiary makes a proposal public. Additionally, a
Beneficiary would be required to include, in their final proposal, a brief statement summarizing
the input they received during the comment period and the means by which they considered the

! See also, Partial Consent Decree at 199 (Appendix C, Paragraph 5.2 requires that Beneficiaries make requests for
funding, and the documents supporting those requests, available to the public).
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input when determining the use of funds. These simple safeguards are effective in the
development of administrative rules, and are applicable to Beneficiaries’ proposals for
allocations of funds from the Trust. In fact, the Decree already employs provisions that are
almost identical to the proposed additions in its procedure for the ZEV Agreement. Partial
Consent Decree at 151-153, (Appendix C, paragraphs 2.3-2.4). Adopting the comment
procedures set forth in the ZEV Agreement in the procedures for the Trust is a simple solution
that would cure the lack of public input that the Trust procedures currently lack.

The Decree’s procedures for the ZEV Agreement are more adequate with regard to
ensuring that communities are able to offer input on decisions regarding the use of funds from
the Settlement in the National ZEV Investment Plan (“the Investment Plan”). The ZEV
agreement provides for a “National ZEV Outreach Plan” (“the Outreach Plan”). Partial Consent
Decree at 151, 152, (Appendix C, paragraph 2.3 states that the purpose of the plan is to allow
Eligible Parties to “offer meaningful input” on the development of the Investment plan, including
identifying opportunities where investment is most needed). The Decree sets minimum
requirements for what the Outreach Plan must accomplish. Partial Consent Decree at 151, 152,
(Appendix C, paragraph 2.3). Included in these requirements is the acceptance of comments from
States, municipal governments, Tribes, and federal agencies (“Eligible Parties”) regarding
development of the Investment Plan. Partial Consent Decree at 152, (Appendix C, paragraph
2.3 1 requires the Settling Defendants to provide Eligible parties with notice of how and when
they may offer input and to accept any comments for consideration). In addition, the Decree
requires that when the Settling Defendants submit a draft of the Investment Plan they must
include a summary of the comments received and describe how they considered the comments in
the draft. Partial Consent Decree at 152, (Appendix C, paragraph 2.4). These procedural
requirements ensure that the national community is given the opportunity to offer input on the
Investment plan. The requirements also highlight the importance of involving communities in a
decision intended to remedy impacts that the communities have suffered.

(2) The Decree should further emphasize the importance allocating funding to
communities of higher need.

The Decree discusses to some extent the importance of funding communities that
experienced greater impacts and have greater need for assistance, but should address the topic
more thoroughly and more frequently throughout the document. The Decree mentions targeting
ZEV Investments “where most needed,” Partial Consent Decree at 151, 152,% “increasing access

[to ZEV Investments] in underserved areas,” id. at 154, “taking into account relevant literature”

2 Appendix C, paragraph 2.3, stating that Eligible Parties can offer input identifying opportunitics where ZEV
Investments are most needed.

3 Appendix C, paragraph 2.5.5, stating that programs to increase exposure can be targeted towards reaching
“underserved areas”.
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to anticipate areas where more ZEV Investments are necessary, id. at 155.* considering “areas
that bear a disproportionate share of air pollution burden,” id. at 193, and discussing how
actions will help “communities that have historically born a disproportionate share of the adverse
impacts” of diesel and NO, emissions. Partial Consent Decree at 199.° These provisions all
emphasize the importance of targeting communities that have experienced greater impacts.
However, these few provisions should be further bolstered by more frequent and substantial
provisions intended to target the allocation of funds to communities in need. The Commenters
recommend that similar targeting language (e.g. considering “areas that bear a disproportionate
share of air pollution burden”) be strengthened an incorporated into relevant sections of the
Environmental Mitigation Trust Agreement, including, but no limited to, the section describing
Environmental Mitigation Actions.” Additionally, Commenters request that the Decree more
expressly advantages communities of color by encouraging the purchase of ZEVs and electrified
buses in low-income and rural areas, and also incentivizes non-polluting investments including
parks, pedestrian and bike infrastructure in communities of color.

(3) The Decree should strengthen its conditions regarding ZEV access, education, and
exposure in order to promote a forward looking approach regarding
environmentally sound and health protective alternatives to diesel vehicles.

The requirements set for the National ZEV Investment Plan (“the Investment Plan”) highlight
the importance of increasing the availability and awareness of ZEVs, but could further
emphasize the importance of these factors. The Decree appropriately emphasizes most of the
categories of ZEV Investments in the requirements for the Investment Plan, Partial Consent
Decree At 153 (Appendix C, paragraph 2.5.1 requires that the ZEV Investments described in
paragraphs 1.10.1 and 1.10.2 be included in the Investment Plan), the exception being programs
or actions intended to increase public exposure and access to ZEVs. Partial Consent Decree At
154 (Appendix C, paragraph 2.5.5 exempts the first 30-month Investment Plan from including
the ZEV Investment described in paragraph 1.10.3). The Decree requires the inclusion of
programs and actions intended to “increase public exposure or access to ZEVs,” but not for the
first 30-month Investment Plan. Partial Consent Decree at 154 (Appendix C, paragraph 2.5.5).
Failing to hold this category of ZEV Investment to the same inclusion standard as other
categories of ZEV Investments does not appropriately emphasize its importance. The Decree
should hold this ZEV Investment to the same standard of inclusion as the other ZEV Investments
in order genuinely promote a forward thinking approach to increasing the availability of ZEVs,
as well as crucial awareness of the availability of ZEVs.

4Appendix C, paragraph 2.5.7 stating that the ZEV Investment Plan should include a discussion of the research used
to determine the distribution of ZEV Investments.
5Appendix D, paragraph 4.1 describes what a Beneficiary Mitigation Plan should address.

6Appe:ndix D, paragraph 5.2.10 requires a funding request to include a description of the impacts of an Eligible
Mitigation Action.
7Appendix D, paragraph 5.1.
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Conclusion

Commenters appreciate the opportunity to submit comments on the terms of the consent
decree obtained by the United States Department of Justice against Volkswagen. As a whole, the
Decree sets forth thorough and forward-thinking procedures for remedying the impacts caused
by Volkswagen. The Decree would benefit from adopting further provisions to (1) protect and
ensure community participation in the allocation of mitigation funds, (2) further emphasize the

importance of allocating funding to communities that experience the greatest impacts and in turn

have greater need for assistance, and (3) strengthen conditions regarding access, education, and
exposure to ZEVs in order to promote a forward looking approach regarding the impacts of the
diesel industry by raising awareness of environmentally sound and health-protective alternatives.

Sincerely,

Dr. T. Allen Bethel
Executive Co-Chair
Portland African American Leadership Forum

Kelly Campbell
Executive Director
Oregon Physicians for Social Responsibility

Alan Hipolito
Executive Director
Verde

Huy Ong
Executive Director
OPAL Environmental Justice Oregon

Mary Peveto
President
Neighbors for Clean Air

Colin Price
Director of Market Innovation
Oregon Environmental Council

Mark Riskedahl
Executive Director
Northwest Environmental Defense Center

Stacey Schroeder
Founder
North Portland Air Quality

Maggie Tallmadge
Environmental Justice Manager
Coalition of Communities of Color

Chris Winter

Co-Executive Director
Crag Law Center
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Define and Establish Payment Rates for Eligible Great Lakes Freighters

Reliable evidence demonstrates that ocean going vessels are not the only marine air pollution
source affecting Ohio’s air quality. Great Lakes Freighters have significant air pollution impacts
on nearby lake communities. These large vessels traverse the Great Lakes handling bulk
commodities such as coal, iron ore, and limestone. They may be too large to use the St. Lawrence
Seaway and thus have been designed and built to operate exclusively in the Great Lakes.

The Lake Michigan Air Director's Consortium (LADCO) undertook a study to provide quantifiable
emissions and air quality impacts from these freighters. Attached is a copy of the LADCO
emissions report. LADCO calculated air quality impacts on a select city, Sheboygan, Wisconsin,
which borders Lake Michigan. Attached are a series of graphs and charts that illustrate the impact
of marine traffic on Sheboygan. LADCO selected Sheboygan because the city historically
registers some of the highest ozone readings in the State of Wisconsin. Of the myriad sources
of air pollution from Illinois and Wisconsin that impact Sheboygan, marine traffic ranks third
overall. The strongest indicator of marine traffic volume may be found from actually tracking
marine vessels on the Great Lakes, which substantiates the need to more closely examine this
source sector. Having the ability to mitigate the potential air quality impacts from this sector would
assist the Great Lakes states in meeting U.S. EPA air quality standards.

Also, these vessels or freighters operate exclusively in fresh water; and as a consequence, they
have a longer operational life span, typically fifty or sixty years. Therefore, if U.S. EPA permitted
upgrades to these units, the reduction in emissions would be realized for many years. In order to
take advantage of this unique opportunity to achieve emission reductions in this sector, Ohio EPA
requests Appendix D-2 be amended to include a new Paragraph that addresses Great Lakes
Freighters as follows:

¢ Using the format found in Appendix D-2, Paragraph 4. “Ferries/Tugs” we are requesting a
new section be added to define and establish payment rates for eligible Great Lakes
Freighters.

Clarify Shorepower for Great Lakes Freighters in Addition to Ocean Going Vessels

As noted immediately above, the Great Lakes states experience significant pollution from both
ocean going vessels and Great Lakes Freighters in freshwater ports. To clarify that shorepower
projects may include shorepower that serves Great Lakes Freighters we request Appendix D-2,
Paragraph 5 be amended as follows:

o Appendix D-2, Paragraph 5. Great Lakes and Ocean Going Vessels (GLOGV)
Shorepower

Add Off-road Vehicles and Equipment

Because of restrictions in the Diesel Emissions Reduction Program (DERA) and the Federal
Highway Administration’s Congestion Mitigation and Air Quality Program funding (CMAQ), Ohio
has been unable to address emissions from off-road diesel vehicles and equipment. In order to
take advantage of this unique opportunity to achieve emission reductions in this sector, Ohio EPA
requests Appendix D-2 be amended to add a Paragraph dedicated to off-road vehicles as follows:
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Julianne Kaercher, Public Information Officer
Ohio Rail Development Commission

Sam Spofforth, Executive Director
Clean Fuels Ohio
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AKE MICHIGAN AIR DIRECTORS
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Lake Michigan Air Directors Consortium

List of Tables

2.1 Summary Statisties of Vessel Data GIPS Coordinates and Vessel Tracks Pro-

Cossing. L. L . 2
2.2 Fuel Conswption hd( tion in Dlih TeL \lud(a uf ()p( ration. . . . . . . .28
2.4 Comparison of Emission Factors Used in the Present Work and Previous \\011\ 2-5
2.3 Average el Consmption at Iull Power as Fuuction of Gross Tonnage. . . 0 2-4
3.1 Sumuary of 2014 Emissions in the Najor Midwest Rivers. . . . A |
3.2 Emissions Iy Marine Vessel Type During Craising in the Grear T,al\(‘s ]-,m]s-

sions shown in Merrie Tons (NT). .0 00 L. 3-4
3.3 Emissions by Marine Vessel Tvpe During ('1111&1110 in tlw Canachan (_1 eat

Lakes. Emissions shown in NMetrie Tons (MT) o0 00 0 0 L. . .34
3.4 Marine Vessel Emissions by Country of Origin During Clll]‘alll" in thv U 5

Great Lakes. Emissions shown in Metrie Tons (N[T). 000000000000 36
3.5 Emissions [rom Marine Vesscls During Hotelling at Ports in thie Great Lakes. 3-

3.6 Estimated Vessel Emissions During Mancuvering at Ports in the Great Lakes. 3-8
3.7  Emissions by Marine Vessel Type During Hotelling in the Great Lakes Ports.

Eawissions shown in Metrie Tous (MT). . 0 0 . . 0. .. 3-9
3.8  Emissions by Marine Vessel Tyvpe During \1(111(11\(‘1111" n Thv Gl(dt Ldlx(%

Ports. Emissions shown in Metrie Tons (M), . 0 00 00 000 0. .. 3-10
3.9 Projected Growth Rates for Najor Rivers and the Great Lakes. . . . . . . . 3-12
B.1 Header Field Nanes. Desceription in Vessel Track Intersection Results. .. . 0 B-5

List of Figures

2.1 Distribntion of Marine Vessel Ewissions Between Counties in the Major Mid-

woest Rivers, .0 L. 22
2.2 Vessel Tracks in the (11((1L Lakvs e C e . 2-G
3.1  Estimated CO, Emissions from Marine Vos%c\ls in \Irl]()l Rl\ms of the Lnltvd

States for the Base Year 2014 {Refereneed to Conmties). . . . . . . .. 3-2

3.2 BEstimared CO, Ewissions per square Aile from Marine Vessels in the (11(‘r1f
Lakes for the Base Year 2014 (Referenced to NEI Shipping Lanes ShapeID).  3-3
3.3 Estimared CO) Eaissions from Marine Vessels in the Great Lakes and Major

Rivers {Referenced to Counties). . . . . . . . . .. - T %
3.4 Monthlv Variations in Estimared CO, Ennssmns of \Idllll(’ \’('%( 1<, in rho
Great Lakes (both in the US and Canada). . . 0 00 .. B i |

3.5 Monthly Variations in Estimated CO, Enissions of \Ialme \“ssvls in the
Great Lakes {(both in the US aud Canada) during Cruising. Maneuvering and

Horelling. . . . . .. T 5

3.6 Compounded Amnual Gl(m rh Rdf(—‘S in \Lnlno \(lssel Ll]]]{ vav] Tonnages
frou 2001 througl: 2012 i Major Midwest Rivers and the Great Lakes. . . . 3-13
Marine Vessels Emissions Inventory: i ENERCON

Base Year - 2014

VW-2LCMT0000619



Case 3:15-md-02672-CRB Document 1973-8 Filed 09/30/16 Page 48 of 154



Case 3:15-md-02672-CRB Document 1973-8 Filed 09/30/16 Page 49 of 154

Lake Miclhigan Air Directors Consortium

1 INTRODUCTION

Marine Vessels Emissions lnventory: ENERCON
Base Year - 2014
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Lake Michigan Awr Dirvectors Consoriium

Section 2 covers the details of the calenlation methods, Section 3 simmarizes the results and
provides riel disenssions on the results derived m this work and hnaily Sceerion -1 provides
the conclusions and recommendations for fumre work.

(g%

Marine Vessels Emissions Inventory: 1- ENERCON

Base Year - 2014
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Lake Michigan Adr Directors Consortium

2 CALCULATION METHODS

Emissions in this project were estiniated using data from two distinet sources. Therefore.
the calenlation methodologies have been discussed separately for the major Midwest Rivers
(Rivers Data) and for the Grear Lakes region (Great Lakes Data).

2.1 Emissions Calculations for Vessels in the Major Midwest Rivers

The U.S. Waterway Datais a collection of data related to the navigable waters in the United
States including the inland waterways, oil-shore waters. the Grear Lakes, and the Saine
Lawrence Seawav!. As of September 24, 2015, the most current year link level data available
frorr USACE was for the vear 20132 Therefore. for the Rivers Datac the 2013 dara was
asstumed to be the same for the year 2014 (base vear for this work). The Rivers Dara,
published by USACE. was compiled from several agencies. including the U.S. Army Corps
of Engincers Navigation Dara Center. the TS, Burean of the Censnus, the U8, Coast Guard.,
Oak Ridge National Laboratory and Vanderbilt University by USACE.

2.1.1 National Waterway Network Link Cominodity Data

The National Waterway Network (NWN) link commodity data consists of link databases
with the total gross tonnage of all vessels in each link. Links are linear paths created from a
beginning and an end point that approximate vessel's track in cacl section of the waterway.
The kev task was to assigh eacl of these links to rhe National FEinission Tnventory (NEI)
Shape liles and the Counties that are adjacent to the links in the waterway networks. This
was accomplished by intersecting the USACE NWN shape [files witl, counties and the NEI
shipping lanes shape files nsing ArcGIS version 10.3.1. In equation 1 helow, ‘i vefers 1o the
county or NIEI Shape ID and ‘pol refers to the pollutant for which the emissions are being
calcvlated. Ini this work. for the Rivers Data emissions calcualtions, "FuelEff 1s the fuel offi-
ciency value for vessels in the major Midwest vivers and inland waterways. This parameter
was set at 514 tou-miles per gallon. In the above equation. "D’ refers to the link distance,
A7 is the gross tonnage of the vessel (intons). 'EF7 s the pollutant emission factor, The
caleulated emissions. M, ;. is the emissions of pollutant i ShapeID 71 in Metrie Tons (MT).

. D; " 1 gallon
My (MT) = —— - D, (miles) - Af; (trons) - , :
i LML) o Z (miiles) - AZ; (rous) FuelEff (tnn—nu]os)
Z D, =i (1)
i=1 ‘

¥ . :\ :
.EFPU[ (L 1ol £
gallon iy

\

Thttp://www.navigationdatacenter.us/data/datal.htm
“http://www.navigationdatacenter.us/gis/gis1 htm
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the ShapelDs i the NEI shape file and the Conany Federal Information Processing Stan-
dard {(FIPS) 117 codes. The emissions. thus caleniated and allocated to the connties. woere
referenced with the ShapelDs i the NET shipping lane shiape files,

2.2 Emissions Calculations for Vesscls in the Great Lakes Region

Vessel position data for the Great Lakes Region was obrained from MarineTrallic. Marine-
Trafhie project is a commmnniry based eflort dedicated in collecting and presenting data used
i marine vessel rallic researcl. among other applications in the marine mrallic related work.
Data from Narinelvalfic is primarily collected using an Automatic Identification Svstem
(AIS) transponder that provides the Global Positioning Svstem (GPS) coordinates of the
vessel including a latitude and a longitnde. As of December 2004, the International Aar-
itime Organization (INIO) requires all vessels over 299 GT {Gross Tonnage) to carry an AIS
transponder on board. whicli transmirs their position. speed and course. amonyg other static
information. such as vessel name. dimensions and vovage details. Theretore. this data from
MarineTraffic has wide coverage of marine vessel rraffic in rhe Great Lakes region to provide
a very compreliensive air emissions inventorv. In addition to the vessel position. data on
vessel characteristics was also obtained from MarineTraflic.

2.2.1 Cruising Emissions from Vessels in the Great Lakes Region

Vessel position data from NMarineTraflic was first imported into ArcGIS as Points shape file.
Data points that tell on land were first removed Dy intersecting the water bodies shape files
obtained from the National Hyvdrography Dataset (NHD) in Minnesota. Iowa, Wisconsin.
Hlinois. Indiana, Michigan. Olio. Pennsylvania and New York. Additionallv. data points on
land in Canada were removed by analvzing shape ficles fronn Statisties Canada - 2011 Census
Boundary Files *.

The data points were then converted to vessel tracks using Tracking Analvst Toolbox® in
ArcGIS. Vessel tracks are created by joining two points to fortn a straight line. During this
process. the vessel track speed and track distance is computed using the Date Time Stamp
of thie two GPS coordinates in ArcGIS. These tracks included three vessel operation modes.
(1} ships traveling at relatively constant speed - termed as Cruising Mode. {2) ships manen-
vering at ports - termed as Maneuvering Mode. and {3) ships docked at the ports - terined
as Hotelling Mode.

2.2.2 Validation of Vessel GPS Coordinates and Vessel Tracks

The vessel tracks. thus generated. inked bad GPS coordinates and missing data points that
were present in the validated” GPS coordinates that were exclusively present on a water
strface, “had”™ or "missing” GIP’S coordinates exist hecause of the following reasons:

1ftp://nhdftp.usgs. gov/DataSets/Staged/States/FileGDB/HighResolution/

"-‘https +//wwwl2 . statcan.gc.ca/census-recensement/2011/geo/bound-1imit/
bound-1limit-2011-eng.cfm

Shitp://help.arcgis.com/en/arcgisdesktop/10.0/pdf /tracking-analyst-tutorial.pdf
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Twentv-one Marine Vessels in the Great Lakes region did not complete the “Intersection”
operation with the NEI shapeliles i AreGIS discussed above. This was prinarihy due 1o
wiltiple overlapping lines in a siall geographic area mostly seen i recreational tonr vessels,
Therefore, these vessels were subjected 1o a “Spatial Join™ in Are(G1S. The ouly difference in
the “Spatial Join™ process as opposed a the “Intersection” process is that the vessel tracks are
not solit if they rraverse mudtiple polvegons in a “Spatial Join™ function. Therefore. if a vesscel
track traversed more than one polveon. emissions for that track were equally distribured
hetween rhe intersected polygons. Based on the results of the Spatial Join analvsis. less than
59 of the vessel tracks (for these 21 Marvine Vessels) traversed more than one polvgon (i.c..

ShapelD).

2.2.3 Loss of Vessel Tracks Traversing Land Surfaces

The mrersection of vessel tracks with NEI Shipping Lane shapefiles and Port shapefiles (hoth
a polvgon feature) splits the tracks (a polvline fearure) into a number of picces of tracks (or
lines} depending on the number of ShapelDs (polyvgons) a single vessel track travels throngh.
In the same manner, i the vessel track traverses a land surface thev are removed hom
further processing because NET Shipping lane shapefliles only include water surfaces and
land surfaces are treated by AreGIS as being outside the processing donain, This loss was
computed using geometry caleulations in AreGIS. The roral distance of all tracks prior to
itersection witly Shipping Lanes was 5.356.482 miles. The toral distance retrieved afrer the
intersection with NE1 Shipping Lanes was 5.017.650 miles. This difference in the distances
that were accounted for and those that were lost was approximatcely 6.3%. However. this loss
ratio does not include distances that were included in the intersection with the port shape
files. The distance of vessel tracks that were ingide the Ports was computed to be 13,125
miles. Including the distances of vessel tracks inside the Port shapefiles. the net loss ratio
was computed to be approximately 6.1%.

AMarine Vessels Emissions Inventory: 2-5 ENERCON
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and operating i mode jro provice cmissions o an howrly, monthiy or quarterly basis.

4 MT-Fuel
A (NTY = Tracky,e. 0 (davs) - Fuolllsg (m

gl fo

) - Maode Frue,

[SF20N .
| AT (2]
EF
pets (A]T-fupl)
. , AT-Fuel
ﬂ[;;()!'.n‘.}-}.' MT) =T racky e (davs) - FuclUse, (71 \11( ) . J[odc.F;‘u(x
' ’ (1av '
. ' . (3)
. AMT . KW-hr
']}1",...,,;'./"1,» T l-“fj TN B R ey————
kw-In AMT-Fuel
MSNTY =3 M (4)
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2.3 Emission Factors and Fuel Consumption
2.3.1 Emission Factors for Rivers Data

Table 2.4 provides the emission factors used in the present work for Rivers Data and is
compared with the enssion factors used in the previous. 2010 hase vear cinission inventory
work. These cnission factors were used to calenlate emissions for Rivers Data, Table 2.4
also provides the sources of emission factors used m this work. A compreliensive search for
emission factors was conducted in this work and the data from this searchh was compiled in
an Excel file. Based on this data search. emission factors used in this work prinarily came
from work in the United States. Although. emission for PA and HC came from [3] hecause
data in this work was more recent data than otlier available sources. (COy emissions although
obtained from [1]. this value is similar to several other sources available from work in the
United States.

2.3.2 Emission Factors for Great Lakes Data

Emission factors used in this work for the Great Lakes Dara is provided in Appendix A.
The ennssion factors for each pollutant varies by engine load, vessel tvpe. and operational
wode. The operational modes include eruising (80% engine load). mancuvering {10% engine
load), and hotelling (20% engine load}. The emission factors which varied by engine load
were not available at the specific operational mode values. The emission factor for the engine
load closest Lo the value of the operational mode was used withou: interpolation. The {uel
consumption fracrions for each operational mode were analogous to percent engine load.

2.3.3 Fuel Consumption Fractions

Fuel conswnption during each of the three modes, cruising maneuvering and hotelling are
dilferent. I this work data on fuel consumption fraction during these three modes was ohy-
tained from Rashidi and Koto. (2014)|1f. This fuel consumption fractions by vesse] operation
mode was specilically applied to Great Lakes data obtained from MarineTraffic.

Marine Vessels Emissions luventory: 2-7 ENERCON
Base Year - 2014
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Fuel consiwmption computed usiing rhe gross tonnages in the NWN data from USACE (ref-
erenced in Section 2.1.1) for the Great Lakes was estimated to he 234,643,310 gallons. Fuael
consumption compnted nsing the Marinelvallic data for vessels inthe Great Lakes was esti-
wated to he 204,112,052 gallons, Based on this. we expect the fuel consumption rates using
data in Table 2.3 vo provide similar constumption rates from dara in other sources such as

USACE.

Ship Typc

Consumption (MT /day

Solid Bulk
Liguid Bulk {Tanker)
General Cargo
Coutainer

Ro-Ro Cargo
Passenger

High Speed Ferry
Inland Cargo
Sail Ship

Tugs

Fishing

Other Ships

20,1860 0.00019 x G'T
146800 - 0.00079 x GT
98197 0.00143 x GT

8.05562 - 0.00235 x GT

12,8340 - 0.00156 x GT
16.9040  0.00198 x CT
39,4830 - 0.00972 x GT

98197 - 0.00143 x GT
(L1268 0.00100 x T
3.6511 - 0.01048 x G'I
19387~ 0.00448 x GT
9.7126 . 0.00091 x GT

Table 2.3: Average Fuel Consnmprion at Full Power as Funetion of Gross ‘Tonnage.
g g
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3 RESULTS AND DISCUSSIONS
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3 RESULTS AND DISCUSSIONS

3.1 Emissions in the Major Midwest Rivers

A smnmary of the 2014 enissions for the major Midwwest vivers by cach river svstem s
provided in 3.1. Fron: Figure 3.1, we note that the activity in the Mississippi is much higher
than in the rivers located i the upper Mid-West. Among the 1ivers in the upper Midwest,
Ohio river has the highest emissions. tollowed by [llineis river and then by the Chicago river.

Pollutant Ohio River Mississippi River Illinois River Chicago River
B¢ H11 22 1
O 15.358 616 30
COy 1.366.595 175.133 8.484
Fe 24 1 0
HC 3.499 140 7
HCOOH 31 ] {
Ni 81 3 0
NO, 92.323 3.703 179
Al 3.107 125 G
50, 8.597 345 17
V 308 15 1
Zn 1 0 0

Table 3.1: Snmmary of 2014 Emissions in the Major Midwest Rivers. Emissions reported in

Metric Tons (MT).

since the Rivers Data was simply basced on the link level tonnages data provided by USACE.
additional data analvsis ave not presented for this data.

Marine Vessels Fanissions Tnventory: 3-1
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3.2 Emissions in the Great Lakes

In “his work. emissions [ronnr Marine Vessels were computed for Great Lakes in both the
United States {US) and Canada. Figure 3.2 shows the OO0y emissions per sguare mile in the
Great Lakes for all tvpes of vessels. From this plor. we note that the eniissions per square
wile of Marine Vessels in the Canadian side is higher than the vessels on American side of
the Great Lakes. However, the net eniissions are higher on the US side of the Great Lakes
i comparisot 1o e emissions computed in the Canadian side of 1he Great Lakes.

vi),.'n LRt
A4 .
e fJ '~.
4 . N
2" . kexe Superioe Y
R ~

s

7

et o

- - /L‘sq [ Omﬂc"_ﬂ/‘
CO; Emissions e o

(MT/miles?) i T\ Lo
o1 ‘ ' F
[ 2-10
T o11-20

21 - 200
f_ 201 - 1,000

"7 1.001 - 10,000
B 10.001-75000

Figure 3.2: Estimated 0O, Emissions per Square Mile from Marine Vessels in the Great
Lakes for the Base Year 2014 (Referenced to NEI Shipping Lanes ShapelD).

3.3 Marine Vessel Emissions in the Great Lakes by Vessel Type

Tables 3.2 and 3.3 show the emissions by vessel tvpe on the US and Canadian Great Lakes. re-
spectively. The pollutants shown in this table include carbon dioxide (C'O4). carbon monox-
ide (CO). hydrocarbon (HC), nitrogen oxides {NO, ). particulate matter (PM} and sulfur
dioxide (SOy). From these two tables. we note that vessel categorized as “Cargo™ had the
Lighest cmissions in comparison to other tvpes of vessel. 3 4" of the total Marine Vessel
ciissions on the Great Lakes were estimared to be from the US side of the Great Lakes
(2.063..113 NI'T of C(). while the emissions on Cie Canadian side accounted for 11 of the
total emissions on the Great Lakes (683.931 MT of CO,). Tahle 3.4 shows the emissions by
registered Country of Origin. Note that these cimissions are only cmissions on the U.S. side

Marine Vessels Emissions haventory: 3-3 ENERCON
Base Year - 2014
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CO, Emissions (MT)

[ Jo-10

[ 111-12550

[ 112,551-21,869
[ 121,870-35,135
[ 135,136-52,997
" 52,998- 87,808
e 87.809 - 162,780
B 162781 - 342,637

TepngniT 2172 abone] Ceograchi 2 Sodel . vouten

Figure 3.3: Estilnated 'Oy Emissions [row Marine Vessels in the Grear Lakes and Aajor

Rivers (Referenced to Counties).
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Port Name CcQO, CO HC NO~ PM SO,
Alpena 0.17 0 g) 0 0 0
Ashland 11.4.2 346 .1 2.00G (1.09 .24
Ashrabula L4605 234 2.9 19.94 257 12.33
Buftalo 14G.7 .24 0.006 203 0.05 1.22
Burns Harbor 601.3 1.2 (181 10,16 .11 [.82
Caleite 30.43 0.06 0.01 0.7 (.01 (0.3
Chebovgan 204.23 .64 0.24 34 0.21 1.23
Chicago 4.044.01 9.4 3.68 7934 3.27 21.09
Cleveland 1.204.85 2.07 0.5 17.71 (.45 10.87
Clonneaut 15.31 0.03 0.01 (.25 0.01 0.1
Copper Harbor 0.04 0 0 () { 0
Detroit 177516 3.3 0.3 28.13 (.71 12.85
Druwnmond Island. MI 13.05 (102 (.01 017 (.01 0.11
Dulntli-Superior 3.830.83 14.76 801 12577 7.11 71.55
Erice 0.63 0 0 0.01 0 .01
Escanaba 0.13 0.01 0 (.12 0 0.02
Fairport Harbor 0.4 0 0 (.01 0 0
Garv 2h1.14 .39 0.4:1 3.30 (.39 2.15
Graud Haven. MI 5.01 .01 0.01 0.07 .01 (.05
Grand Marais 0.12 () 0 0 {) 0
Huron. OH 3.38 0.01 0 0.08 0 0.01
Indiana Harbor 178.6 (.32 0.08 2.67 0.07 1.39
Lorain 0.11 0 0 () 0 0
Ludington 36.68 .14 0.03 0.67 0.03 0.08
AMackinaw Cliry (.81 0 ) (.02 0 0
Aanitowoc 06218 018 .03 1.34 0.02 (3.25
Milwanlkee 4.551.58 &.006 4.19 66.78 3.72 35.33
Oswego 0.22 0 0 0 0 0
Port Doloniite 12.72 0.02 0.02 0.19 0.02 0.1
Sandusky 0.01 0 0 0 0 0
Toledo 526.12 1.18 0.1 8.71 (.36 3.3
Two Harbors 745.6Y 1.16 0.24 9.97 (3.22 6.39
Total 24,979.17 46.07 22.61 383.50 20.07 185.84

able 3.5 Emissions from Marine Vessels During Hotelling at Ports in the Grea
Table 3.5 E f M A ls During Hotelling at Port the Great
Lakes. Emissions shown in Metrie Tons (MT).
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Port Name CO, CO HC NO, PM S50,
Port Dolomite 0.536 0 0 .02 0 (.01
Port Tnland 3.106 £).0] 0 0.4 { .03
Sandusky 3.33 (.01 0 0.00 0 0.02
Sr. Clair .12 0 0 () (} 0
Stoneport (3 () (1 (101 () 0
Sturgeon Bay 0.73 { 0 0.01 () 0.01
Toledo 68.21 0.22 0.05 132 005 (.55
Turkey River 0.17 ) { 0 0 0
Two Harbors 1085 0.61  0.04 3.7 0.03 1.8%
Total 7,120 2296 4.28 134.09 3.8 47.86

Table 3.6 {cont.}: Estimated Vessel Emissions During Mancuaver-
ing at Ports in the Great Lakes. Emissions shown in Metrie Tons

(NMT).
Vessel Type CO, CO HC NOy PM SO,
Clargo 19.407.3  30.23 180 259.37 1643 1066.26
Fishing 99.11 .35 0.09 2.09 .08 .21
Other 12.75 (.04 .1 0.27 0.01 0.03
Passenger 109.15 .44 0.57 1.97 0.51 .23
Pleasure Crafy 166.91 0.67 0.26 3.01 0.23 (035
Sailing Vessel (.59 0 0 0.01 0 0
Search and Rescue 0 0 0 0 0 0
Special Craft 172.41 0.6 .13 3.63 0.12 0.306
Tanker 17.06 .04 0.02 .29 (.02 (.13
Tug 179686 1315 2,79 110.43 248 16.29
Unspecified 197.05 0.55 0.23 2.42 0.21 1.98
Total 24,979.17 46.07 22.61 383.5 20.07 185.84

Tabie 3.7: Emissions by Marine Vessel Type During Horelling in the Great
Lakes Ports. Ewissions shown in Metrie Fons (AMT).

Marine Vessels Emissions Tuventory:
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Figure 3.4; Moathlv Varlations in Estitnated CO, Emissions of Marine Vessels in the Great
Lakes (both in the US and Canada).

3.6 Growth Rates for Future Years

Growth rates for future years were estilnated by reviewing the Marine Vessel linx-level ton-
nages data on the Major Rivers and the Great Lakes obtained [rom USACE!. The data
obtained from USACE included the link level tonnages from 2001 to 2012 (as of September
24, 2014). Year over vear. compounded annual growth rate (CAGR) was computed using
Equation 5.

1
EndingTonnage |7

CAGR =

BeginningTonnage ! )
Figure 3.6 shows the CAGR for the Major Rivers and the Great Lakes. From this plot. we
note that the variability in the growth rates decrease from 2001 upro 20049 and then increase
after 2009 for Ohio River. Mississippi River and the Great Lakes. Tonnage data for Illinois
River and Chicago River show steady decrease from 2001 and the continue to decrease after
vear 2009. Due to this variability in the data hetween 2007 and 2009, an average CAGR was
computed from 2009 ro 2012, This average value was used as projected growth rares future
vears. Funure vear projected values are listed in Table 3.9.

‘'nttp://vww.navigationdatacenter.us/data/datalink.htm
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Figure 3.6: Compounded Annual Growth Rates in Marine Vessel Link-Level Tonnages from
2001 tlhrongh 2012 in Major Midwes: Rivers and the Great Lakes. Data obtamed [rom
USACE.
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4 CONCLUSIONS AND RECOMMENDATIONS

4.1 Conclusions

This project utilized data from rwo distinet sowrees. (1) link tonnages on the National Wa-
terway Networks provided by USACE. aud (2) Vessel Trallic data including data from AIS
transporcler provided by MarineTraffic. Tinissions were estimated using the most cnrrent
emission factors available from peer-reviewed journal articles and other publications refer-
cnced in Section 5. Emission results shiow substantial vessel traffic that result in air cinissions
on the Obio River and Mississippt River in comparison to rhie emissions on the Grear Lakes.
Wirhin Great Lakes. emissions on the Canadian side of the Grear Lakes appear to account
for approximately 25% of the total emissions on the Great Lakes.

4.2 Recommendations for Future Work

Tl following are suggested avenues for future development on this work and porenrial issues
that 1may be important. if ATS Transponder data is used to estimate emissions on the rivers

and inland waterways.

4.2.1 AIS Transponder Collection Frequency and Track Resolution

During the course of this work there were minor losses of vessel tracks caused by generated
tracks leaving the water surface due to both the interval between AIS reported coordinate
points and the intricacy of the waterwayvs counecting between the Grear Lakes. These losses
were not significant for analvzing the cmissions in the Grear Lakes region since the majority
of the activity ocenrs within larger water-bodies where inaccuracy between the actual vessel
path and the straight-line path was of less importance. However. if the methods deseribed
in this work were to be used in an enviromnent requiring higher precision. such as a network
of inland rivers. this source of Inaccuracy would necd to he further addressed. Mareover. the
loss of vessel tracks on the rivers may be much higher than the loss of vessel tracks calculated
in this work lor the Great Lakes die to the reasons noted above.

This issuc way be resolved through a combination of rwo adjustinents.  First. using an
AIS datasct that cousists of time intervals between cach GPS coordinate in the 2-3 minute
range. This. as a result. would improve time resolution and reduce the potential error inliet-
ent in approximating the vessel path as a straight line hetween the two coordinates. Second.
a process could be developed that automated the iterative addition of an intermediate point
between cacl set of points until the vessel paths lay completely within a water surface bound-

ary.

For reference. 84.6% ol (e MarineTraflic data used in this work lad an interval of 4 minutes
or lower between each GPS coordinate. There were two spikes in the data that accounted
for 3.0% and L.7% of the entire data, with average GPS coordinate data intervals of 21 and

21 mintes. respectively.
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A - APPENDIX: GREAT LAKES DATA INPUTS
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SO2_EF
1D Type EF Unit ’ PM_EF
1|Bulkfreight  20.40 g/kg-fuel o] type |EF| unit | Comment |

I : ‘ ! hr | *
BulkFreight 0 24.70§g/kg—fuel 1 1tf:\”*COI"ItEI’It10.44 g/kw hr10.26+0.081 %S+0.103* (%52}

Container 30.40ig/kg-fuel

4fcontainer 0 27.50jg/kg-fuel
CrudeTank 97 10'e /ke-fual V_EF

E= VO

5|CrudeTanker 27.30ig/kg-fuel
’ (;é}udeTanker_Dj48.10:g/kg-fuel ID[Type| EF I Unit [
" 7)LPGTanker  28.80)g/kg-fuel (1[8% 1536802 g/kw-hr
8|LPGTanker_0 32.30 g/kg-fuel 2|27% |4.41E-02 g/kw-hr
g@e_ng—er . G%g—/i(g-f—u_el 3152% ;4.65E-O2 g/kw-hr
E?" E Ssa'g-/k-g_fu ol 4163% ;{,2 6E-02 |g/kw-hr
11{Tug_0 110.90 ig/kg-fuel 5/70% |5.60E-02 g/kw-hr
12[General | 6.70/g/kg-fuel
FuelConsumption
ID ShipType Constant| Scalar Unit Comments
In_EF " 1lsolidBulk 20.186/0.00049 [ton-fuel/day |Scaled by GT

iD[type| €F | unit | 2[Tug 5.65110.01048 [ton-fuel/day

1/8% ]1.29E-04 g/kw-hr 3iLiquidBulk 14.685,0.00079 [ton-fuel/day

2127% |1.02E-04 g/kw-hr 4/GenCargo 9.8197(0.00143 ton-fuel/day

3|52% (9.23E-05|g/kw-hr 5|Container 8.552[0.00235 ton-fuel/day

4163% |9.85E-05 g/kw-hr 6 RoRoCargo 12.834(0.00156 [ton-fuel/day

5|70% !1~43E'04 g/kw-hr 7 Passenger 16.904|0.00198 {ton-fuel/day

8|HighSpeedFerries| 39.483;0.00972 ton-fuel/day

9 |InlandCarge 9.8197{0.00143 [ton-fuel/day

. 10/(SailShips 0.4268; 0.001}ton-fuel/day

Power-Fuel_Conversion —
- - 11Fishing 1.9387(0.00448 ton-fuel/day
o| _Type [Conversion] unit 12 Other 9.7126/0.00091 fton-fuel/day|
1|Slow Speed 175 jg-fuel/kw-hr : :
2 |Medium Speed 195 g-fuel/kw-hr
' 3|High Speed 210lg-fuel/kw-hr

EF-Emission Factor % Values in Emission Factors Indicate Engine Load

‘Type_0’ indicates that the Factor is for Hotelling
Fuel ‘Constant’ is the mathematical intercept and ‘Scalar’ is the coefficient of the Gross Tonnage (GT)
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B.0.4 Rivers Data - Processing Steps
1 fmiport NN shapefile irom USACE and the Scope Connty Data file into AvceGIEs. The

working coordinate sverem for all ArceGIS work was ax follows: (1) Projecied Coordi-
nate Svstemn was "North Amcerica Equidistant Conic”. and (2)Geographic Coordinate
Svstem was “Noyvth American 19837

2. Create a buftered county bounidary shape file using the following steps

e Click on ArcToolbox

Open Analvsis Tools

e Open Proxinney

e C'lick on Buffer

¢ luput feature is the County Boundary Shape File
e Save the output to a folder of interest

e Distance Value set as 150ny, 300m and 1000m. This would be changed Dased on
Lhow close the apportionment to bounding connties needs to be, For this project,
a 1000m buffer distance was finalized.

e Click OK

3. Creare Interseet Lines using the Buffered County Boundary file and the NWN file
provided hv USACE.

LI

e Open "Geoprocessing”

e Select "intersecet”

e Select nwn shape file and the buffered County Boundary file

e Select output file name

e Join ALL attributes - select from dropdown menu

e Leave XY Tolerance empty

o Outpur type "Line"

o Click OK

4. The intersection of USACE NWN Shape File with NEI Shape File splits the network

by county. This split network length mnst e compured nsing a projected coordinate
svstem.  In the present work. it was computed using “Nortlh America Equidistant
Conie”™ Projected Coordinate Systemn. The Geographic Coordinate Systein was “North
American 19837, In rhe Intersect file created in above:

o Open Attribute Table

e Add Field

e Seleet Nanre “MilesLengt i and number with float precision

Aarine Vessels Emissions Inventory: B-1 ENERCON
Base Year - 2014
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B.0.5 Great Lakes AIS Data - Processing Steps

Processing Steps to Remove GPS Coordinates on Land Surface:

1. List of Shapefiles used to remove GI'S Coordinates reported by the ALS Transponder
that fell on land smrfaces

o Use VegselPositionshp (a file where GPS coordinates wore converted to Point
Shapefile) — This is a Point shapelite showing GPS navigation points. Note
when importing a text file wirly data. use the “Selienaini™ file to specify the data
formats. This would save a lot of headache.

¢ NHDWaterbodv.shp — Polvgon file slowing the water areas for selected states
(MNUTACWTLILL IND ML OH. PA and NY). USGS National Hvdrography Dataset
obrained from ftp://nhdftp.usgs.gov/DataSets/Staged/States/FileGDB/

e vhv O000c1la eshp — Polvgon file showing the water arvas for Canada. Statis-
tics Canada. 2011 Census — Boundary files. https://wwwl2.statcan.gc.ca/
census-recensement/2011/geo/bound-limit/bound-1limit-2011-eng.cfm

e The first step was to make sure that rhe shapefiles were in the sanme projection
(GCS_ North American 1983).

2. With all the agsociated shapefiles opened in AreMap, use the “Select By Location™ tool.
This tool will select features from the shapefile “VesselPositionLshp™ rhat would inter-
sect the souree layer feature "NHD Warerbody.shp™ (this shapefile incIndes US Srates
Warterbody) and “ghy_000c¢11a_eshp” (Canadian Waterbody). An added search dis-
tanee of 1 feet from the waterbody ro allow for error.

e Selection — Select by Locarion

e Sclect Features from “VesselPosition”

NHDArca

o Sowrce

s Iniersect the Source Later feature

o Apply Search Distance of 1 feet

e Open Atrribute Table after seareh is complere

e Select only the selection (smaller hox) — “show selected records”

e Right click and enter “Wet . Dryv™ Column Name

o Picld Calculator  Enter “Wet”

o Click OIX

3. In the “VesselPosition.shp™ shapefile. a cohnnn was added into the arrribure table

called Wet _Dry. Afrer selecting the points that would intersect the waterbodies. The
attribute column Wet _ Dry was populated with the word “Wet”. Repeat this process

nntil all the states and Canada Waterhbodies are compared witle the point file. The
Blank attributes in the Wet column were then labeled ~Dry™.

Marine Vessels Emissions Inventory: B-3 ENERCON
Base Year - 2014
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Field Names in

Tracking Analyst Results
OBRJECTID Refereucell} for each Polvline Featwe
Starring 1D for Vessel Track

Description

From_ID {obtained from GPS Coordinate) Shapefile
To 1D Ending ]D’fol‘ Ves:-st“l Tl‘n('k

- {obtained from GIPS Coordinate) Shapefile
Start  Time Starting time for Vessel Track
End Time Ending time for Vessel Track
Track 1D Vessel MAIST ID
Miles Distance of this Vessel Track
Minures Duration of travel by this Vessel Track
Knots Speed of this Vessel Track
Degrees Direction of this Vessel Track

Reference ID from

[ ‘anada  Lanes NoGs . o .
FID_Canada_Lanes_NoGap Shipping Lane file(intersected file)

Shape  Length Shipping Lane Shape Length

Arca squi Area of Shipping Lane Polvgon
ShapelD Shapell) of Shipping Lane Polvgon
FI1iPS2014 County ID of Shipping Lane Polvgon
Shape  Length Unused Carrvover Data

Calenlated Vessel Track 1o the

AMiles  Sepiment o . ) -
-0 Projected Coordinate Svstem of this work

Table B.1: Header Ficld Names Description in Vessel Track Intersection Results.

Marine Vessels Emissions Tnventory: B-3 ENERCON
Base Year - 2014

VW-2LCMT0000661



Case 3:15-md-02672-CRB Document 1973-8 Filed 09/30/16 Page 90 of 154



Case 3:15-md-02672-CRB Document 1973-8 Filed 09/30/16 Page 91 of 154

Lake Michigan Awr Directors Consortium

Guide to Queries on Calculated Emissions
1. Open the "EmissionResults" Access Databasce.

2. There are several gueries. named according to their function. that perform selections
and table eombinations on the inpurt data tahles The only one of these that may need
alteration are the queries ineluding = Commercial’. This query aanrently excludes
vessels categorized as Pleasure Craft. Sailing Vesscls. or Wing in Ground to prevent
donble-conuting of ciissions between this emission inventory and the NMIM AMOVES
datasct. To alter the vessel eategories excluded open the gquery in design mode and

cliange 1thie NOT starements in the WHERE SQL statement.,

3. The Userlnputs table is where the hownds of the returned data is entered Dy the User.
This includes the bheginning and cading date-times for ciission summation and the
FIPS regions to include. For example. the user could enter 1, 1 2014, 2.1 2014, 17000.
and 17999 1o have the gueries return only the emissions that oceurred between Jawaary
and February 2014 in Shapes associated with the state of linois.

1. For exporting the data into Smoke Flat-file format run the SmokeExport _ Ports and
SmokeExport  Underway queries and replace the data in the "NEI - Shapes" Excel file.
The data tables to replace in this spreadsheet are in tabs ShapeEwissions. Lakes  Underway
and ShapekEmissions  Lakes Ports, Repeat nming the SmokeExport gueries for cacls
wouth Januarv-Decenmiber (o update the monthly ficlds in the Smoke FF {ornat.

5. To export the datain the EIS format run the query "SragingTable  Annual  AllSources".
The results of this query include cmissions fromm major Midwest River vessel traffic,
Great Lake cruising emissions, and Great Lake port maneuvering hotelling emissions.

e Note that this query 1s for the entirety of the vear and can nor he altered by the
User date-time inrputs. because the River Emissions are not calculated from AIS
points and do not have a temporal distriburion. The results can still be restricred
based on a user-specified range of FIPS codes.

e Depending on the desired ordering of lines (ex.  identical ShapelDs together)
the resulting table can be sorted by clicking the drop-down arrows next to each
column header.

e The table generated by this query can be exported to a “xwl format either
through the ExternalData ribbon taly or by right-clicking the query and choosiug
‘Export .

=1

ENERCON

Marine Vessels Finissions Inventory: I3-
Base Year - 2014
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on the Great Lakes
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From: Woody, Carolyn (ENRD)
To: Cooney, Nigel (ENRD)
Sent: 8/5/2016 3:23:35 PM
Subject: FW: Topic: Environmental

From: ASKDOJ [mailto:askdoj@jmdpublic.doj.gov]

Sent: Friday, July 29, 2016 8:48 AM

To: Woody, Carolyn (ENRD) <CWoody@ENRD.USDOJ.GOV>
Subject: FW: Topic: Environmental

From: no-reply@usdoj.gov [mailto:no-reply@usdoj.gov]
Sent: Friday, July 29, 2016 8:35 AM

To: AskDOJ@usdoj.gov

Subject: Topic: Environmental

Name: Dan Deppeler
Email: ddeppeler@papertransport.com
Topic: Environmental

Message:
Assistant Attorney General
Environment and Natural Resources Division U.S. Department of Justice

Filed 09/30/16

Page 101 of 154

In re: Volkswagen “Clean Diesel” Marketing, Sales Practices, and Products Liability Litigation, Case No:

MDL No. 2672 CRB (JSC), and D.J. Ref. No. 90-5-2-1-11386.

Dear Assistant Attorney General:

Please consider adding Battery operated Auxiliary Power Units (APUs) as an Eligible Mitigation Technology in Appendix D-2 of

the VW settlement.

As a trucking company, we find our drivers often have to idle their truck engines overnight while complying with DOT Hours of
Service requirements and maintaining a safe and comfortable environment while resting.

We consider expanding the availability of APUs, essential in addressing the needs of our drivers and in decreasing the need to
idle our trucks. APUs allow 672 of the drivers in our fleet to reduce idling by 8 gallons per night. Just our fleet alone could save

over 1,000,000 gallons per year
Sincerely,

Daniel Deppeler

Vice President of Maintenance
Paper Transport Inc.

Green Bay, WI

Friday, July 29, 2016 - 8:34am EDT

Authenticated Drupal user: Anonymous
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- DEPARTMENT OF ENVIRONMENTAL PROTECTION

MEMO

TO: Honorable Patrick McDonnell
Acting Secretary

FROM: Kenneth R. Reisinger ’d
Deputy Secretary [
Waste, Air, Radiationrand Remediation

THROUGH: Alexandra Chiaruttini
Chief Counsel i L

Office of Chief Counsel

Jessica Shirley
Acting Director
Policy Office

DATE: July 29, 2016

RE: Volkswagen Partial Consent Decree

Attached are recommended comments prepared by DEP staff on the proposed Partial Consent
Decree filed with the United States District Court for the Northern District of California in the
lawsuit entitled, Volkswagen “Clean Diesel” Marketing, Sales Practices, and Products Liability
Litigation, Case No: MDL No. 2672 CRB (JSC), partially resolving Clean Air Act and various
California claims (including under the California Health and Safety Code) against Volkswagen
Group of America, Inc., and others, concerning certain noncompliant 2.0-liter diesel vehicles
(Partial Consent Decree). These draft comments have been jointly developed by the Bureau of
Air Quality, the Department's Energy Office, the Policy Office, and our Bureau of Regulatory
Counsel. These comments have also been widely shared with other state agencies that have been
engaged in the settlement discussions over the past several months.

Comments are due to the Department of Justice no later than August 5. With your approval the
Department will provide these comments to the DOJ both electronically and in hard copy.

# ~— Approved _Disapproved
N\
7;/ 31 / (( Date

Attachments
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DEFARTMENT OF ENVIRONMENTAL
PROTECTION

August 5, 2016

CERTIFIED MAIL NO. 7003 3110 0004 0492 3278

VIA EMAIL: Pubcomment-ees.enrd@usdoj.gov

Assistant Attorney General
U.S. DOJ-ENRD

P.O. Box 7611

Washington, D.C. 20044-7611

Re: Inre: Volkswagen “Clean Diesel” Marketing, Sales, Practices and Products Liability :
Litigation, Case No: MDL No. 2672 CRB (JSC), and D.J. Ref. No. 90-5-2-1-11386 i

To Whom It May Concern:

The Pennsylvania Department of Environmental Protection (DEP) thanks the United States
Department of Justice (DOJ) for the opportunity to comment on the proposed Partial Consent
Decree filed with the United States District Court for the Northern District of California in the
lawsuit entitled, In re: Volkswagen “Clean Diesel” Marketing, Sales Practices, and Products
Liability Litigation, Case No: MDL No. 2672 CRB (JSC), partially resolving Clean Air Act and
various California claims (including under the California Health and Safety Code) against
Volkswagen Group of America, Inc., and others, concerning certain noncompliant 2.0-liter diesel
vehicles (Partial Consent Decree). DEP is commenting on the Partial Consent Decree,
specifically the ZEV Investment Commitment, Appendix C, and the Form of Environmental
Mitigation Trust Agreement, Appendix D.

Although the environmental harm done by the actions of Volkswagen can never be undone, this
settlement amount offers the opportunity to improve the air our citizens breathe and make our
living and working spaces within the United States healthier. DEP thanks the DOJ for its careful
consideration of DEP’s comments on the proposed Partial Consent Decree. DEP believes that if
DOJ makes changes based on these comments, the positive environmental effects that will be
achieved from this Partial Consent Decree will be enhanced. Comments and recommendations
on the proposed Partial Consent Decree are provided below.

Appendix D-2, “Eligible Mitigation Actions and Mitigation Action Expenditures”

The Environmental Mitigation Trust Agreement funding should provide at least 50 percent
of the funding for the eligible cost share of projects that repower diesel equipment with
newer, cleaner diesel engines. The cost-share amount of 40 percent provided throughout
Appendix D-2 will not attract private business interest.
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DEP has experience with repowering older diesel-powered equipment not subject to emissions
standards with newer, cleaner diesel engines through DEP grants using funds from both the
Diesel Emissions Reduction Act (DERA) and the American Recovery and Reinvestment Act.
DEP is aware that, in most cases, businesses—specifically, railroads and tugboat operators—are
looking for at least a 1-for-1 match of their funding to participate in diesel-to-diesel repower
grant programs. These businesses have told DEP that a 50 percent cost share is the minimum
level of funding to gain their interest. The 40 percent cost-share amount throughout the
Environmental Mitigation Trust Agreement will not incentivize businesses that operate the most
polluting equipment. Flevating the project match to at least 50 percent for diesel repower
projects is necessary for the funding opportunity to be effective.

The Environmental Mitigation Trust Agreement should treat all fuels equally. Offering a
higher level of funding for one fuel over another will lead to reduced competition among
valid projects and reduce the cost effectiveness of all projects.

The Environmental Mitigation Trust Agreement offers up to 75 percent of the project cost to

repower a non-government owned diesel engine with an all-electric engine, including charging

infrastructure. While the pursuit of creating a market of all-electric equipment over diesel-

powered equipment may be an admirable endeavor, it overlooks some essential factors about

diesel engines. The diesel engine is and will be, for years to come, the workhorse of large freight

movement in this country, Engines powered by other types of fuels simply do not have the ]
horsepower, performance characteristics, or durability to equal diesel-powered engines and move |
freight from coast to coast. Diesel engines are powerful, operate for long hours, and can remain
in service for decades. The need to rebuild long-lasting diesel engines can be infrequent, which

results in excessive emissions of both oxides of nitrogen (NOx) and fine particulate matter

(PM, s} by these older, in-use engines. Excessive emissions of NOx and PM; 5 can elevate

concentrations of ambient pollutants to unhealthy levels in our most populated areas and in

downwind locations. Therefore, the largest emission reductions and some of the greatest health

effects can be achieved by repowering non-government owned diesel-powered equipment with

the best and most efficient engine choice for the application rather than expending more funds

for a lesser number of electric engines simply because the incentive is greater. For this reason,

the Environmental Mitigation Trust Agreement should adopt a more fuel-neutral approach and

value the NOx and PM; 5 emission reductions achievable by treating electric repower projects

equally to diesel repower projects. Providing the same percentage of project costs for diesel

replacement and repower projects, as well as for alternative fueled (e.g., CNG, Propane, Hybrid)

replacement projects would increase the ability for a wider range of projects and attract the most

cost-effective projects based on emissions reductions. If the Environmental Mitigation Trust

Agreement’s intent is to provide additional funding for electric repowers and new electric

vehicles due to the additional costs for charging infrastructure, it is DEP’s suggestion that the

costs for new electric infrastructure, where needed, be provided a 75 percent grant as a separate

incentive for the infrastructure-only portion.

The Environmental Mitigation Trust Agreement should expand the eligibility of funding
locomotives from just switcher engines to all locomotives, including line-haul locomotives.

Line-haul locomotives operate at high speeds and typically have greater horsepower engines than
switcher engines. Engines that have high horsepower and operate at higher speeds produce
greater emissions, most notably NOx emissions. NOx is the pollutant that Volkswagen’s defeat
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device produced in much greater amounts than allowed by state and federal vehicle emission
standards. In Pennsylvania, line-haul locomotives produce NOx emissions just upwind of urban
centers and in urban centers as these locomotives pass through Pennsylvania cities. Line-haul
locomotives are responsible for emissions that lead to elevated ambient concentrations of both
ozone and PMz 5. By not including line-haul locomotives in the list of eligible projects, the
Environmental Mitigation Trust Agreement closes the door on a source of emission reductions
that offers the most cost-effective projects for lowering the very emissions that the
Environmental Mitigation Trust Agreement is trying to offset. Line-haul locomotives should be
included in the list of eligible emission reduction projects.

The Environmental Mitigation Trust Agreement list of eligible mitigation actions states a
specific percentage cost share available to government and non-government entities.
Before every percentage of cost share listed, the words “up to” should be included.

The DEP will likely distribute funds for projects by using an existing grant program. DEP’s
grant programs are competitive. If DOJ were to state “up to 75 percent” instead of just “75
percent” on the eligible mitigation list in Appendix D-2, applicants would be afforded the
flexibility to fund their share of the project at a percentage rate selected by them and not
prescribed by the Environmental Mitigation Trust Agreement. The variability of the percentage
could encourage competition through the grant application process. Grant applicants would then
have the option to vary the amount of their funding contribution to the project and increase their
chances for grant funding by providing a greater amount of funding than rival applicants, This
provides a greater potential to leverage the amount of available mitigation funding into
additional projects to reduce NOx cmissions. If a specific type of project is guaranteed a specific
percentage of cost share from the mitigation fund, the grant applicant will not be able to offer a
higher percentage of funding for the project costs, effectively eliminating an element of
competition between applicants.

Provide a greater percentage of cost share from the Environmental Mitigation Trust
Agreement to Class II and Class 111 railroad companies and owners of smaller tugboat
fleets.

Pennsylvania is home to dozens of Class II and Class III railroads and smaller tugboat fleets. In
the past, Pennsylvania diesel emission reduction grants have not attracted many applicants from
these smaller fleets, although the need to upgrade emission controls on their diesel equipment is
most likely great and the most cost effective because these companies typically have older
equipment. The Environmental Mitigation Trust Agreement should provide at least an additional |
10 percent premium to all cost-share percentages for Class I and Class 111 railroad companies

and owners of tugboat fleets that have fewer than six tugboats. This additional cost-share

funding provided by the Environmental Mitigation Trust Agreement would attract worthy
applicants that may have difficulty raising funds for their company’s portion of the project’s

COsts.

The Environmental Mitigation Trust Agreement should include a wider array of nonroad
equipment on its eligible mitigation action list. At a bare minimum, the additional types of
nonroad vehicles and equipment should include nonroad diesel equipment that operates at
high load factors, has high activity levels, and uses larger horsepower engines. DEP
advocates for an even broader spectrum, however.
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The current terms of the Environmental Mitigation Trust Agreement exclude many types of
nontroad equipment from the list of projects eligible for funding, There are other such examples
of unnecessary limitation in this category. Additional emission reductions could be available
from the excluded types of nonroad equipment. As stated previously, diesel engines have the
durability, high horsepower, and performance characteristics that lead to high levels of
emissions. Because the Environmental Mitigation Trust Agreement excludes various types of
high-emitting nonroad equipment, DEP would not be able to consider these types of equipment
for upgrade; consequently, cost-effective and helpful emission reductions would needlessly not
be realized.

The Environmental Mitigation Trust Agreement should include truck stop electrification
projects or other low emission idling reduction technologies in the list of eligible projects.

Idle reduction technology is one of the most cost-effective ways of reducing sources of mobile
source diesel air pollution, Diesel truck idling is an unnecessary practice, but truck drivers need
alternatives to main engine idling to bring this practice to an end. Truck stop electrification and
other clectric-based idle reduction technologies are solutions to reducing emissions from diesel
vehicles. This type of project should be included in the Environmental Mitigation Trust
Agreement. Because truck stop electrification is an electric replacement to operating a diesel
engine, truck stop electrification should be funded similarly to other zero emission infrastructure
technology, such as ship-based shore power technology, which is funded in the Environmental
Mitigation Trust Agreement.

The Environmental Mitigation Trust Agreement should better explain how available funds
can be used as part of a state grant program that follows DERA guidehnes [Appendix D-2,
p- 217 of 225]

It is unclear how the Environmental Mitigation Trust Agreement will fund Pennsylvania’s State
Clean Diesel Program, which is normally funded by DERA funds. The Environmental
Mitigation Trust Agreement should better explain how the Environmental Mitigation Trust
Agreement and stale DERA programs can interact.

The Environmental Mitigation Trust Agreement should fund all Class 8 trucks that
operate in a freight or drayage capacity. If the Environmental Mitigation Trust Agreement
will only fund “local” Class 8 trucks, as is suggested in the first item of Appendix D-2
(*Eligible Large Trucks include 1992-2006 mode] year Class 8 Local Freight or Drayage”),
then “local” should be better defined. [Appendix D-2, p. 209 of 225]

DEP supports funding repower or replacément projects that extend the eligibility to all Class 8
frucks that operate in a freight or drayage capacity. If all Class 8 trucks cannot be made eligible,
then the term “local” needs to be defined so that the operating area of the trucks is not overly
limited. DEP believes that the term “local” should mean “a truck that operates predominately
within the state where it is based.” In addition, care should be taken in using portions of defined
terms, such as using “Class 8 Local Freight or Drayage” when there is a defined term “Class 8
Local Freight, and Port Drayage Trucks (Eligible Large Trucks).”

The Environmental Mitigation Trust Agreement should fund all Class 4-7 trucks that
operate in a freight or drayage capacity, or the Mitigation 1'rust Agreement needs to better
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define what is meant by the term “local,” which is contained in the sentence, “Eligible
Large Trucks include 1992-2006 model year Class 4-7 Local Freight or Drayage.”
[Appendix D-2, p. 213 of 225}

DEP supports funding repower or replacement projects that extend the eligibility to all Class 4-7
trucks that operate in a freight or drayage capacity, If all Class 4-7 trucks cannot be made
eligible, then the term “local” needs to be defined so that the operating area of the trucks is not
overly limited. DEP believes that the term “local” should mean “a truck that operates
predominately within the state where it is based.”

The term “Trust Funds” should be defined.

The capitalized term “Trust Funds” is used in multiple places in the Environmental Mitigation
Trust Agreement but is not included in the “Definitions” section. Please define the term to
prevent confusion.

Up to 10 percent of the beneficiaries’ administrative costs should be reimbursable
expenditures under the terms of the Environmental Mitigation Trust Agreement.
[Appendix D-2, p. 218 of 225]

DOJ should clarify whether the list of actions under the heading “Eligible Mitigation Action
Measures” for which the beneficiary may use the Trust Fund applies to the expenditures by the
beneficiary itself, the final recipient of the funding, or both the beneficiary and final recipient.
DEP believes that up to 10 percent of the beneficiaries’ administrative costs should be
reimbursable by the Trust Fund. '

Appendix C, “The ZEV Investment Commitment”

The ZEV Investment Commitment should further clarify the role of and manner in which
a State may participate in the review of projects being considered by the ZEV Fund.

While the Consent Decree identifies the roles of EPA and Settling Defendants under the ZEV
Fund, the State’s role is less specific and therefore less clear. Clearer guidance is needed in the
Partial Consent Decree regarding the State’s role in acting as an intermediary, administering
and/or participating in the ZEV Fund with regards to both public and private sector project
proposal submissions. DEP believes that for projects which are considered by the ZEV Fund as
a part of the National ZEV Investment Plan that are to be located in Pennsylvania, DEP should
be able to provide a recommendation or a preference/ranking of those projects. Often, other in-
state opportunities or financial assistance may already be leveraged for projects which may be
under consideration by the ZEV Fund. An open line of communication regarding opportunities
under consideration could help identify those opportunities and also ameliorate projects which
may have other challenges to overcome, whether it be permitting, local approvals, or additional
project financing. Ior instance, Pennsylvania has existing programs such as the Small Diverse
Business Program for Procurement for all verified Minority-, Woman-, Veteran-, and Disabled
Veteran-owned businesses and could play a helpful role as an intermediaty to connect these
Pennsylvania businesses with the Settling Defendants for service-level contracting opportunities,
including construction, accounting, human resources, legal, procurement, ete. Opportunities may
also exist for multi-state projects, and information sharing between states could be a vital

VW-2LCMT0000679



Case 3:15-md-02672-CRB Document 1973-8 Filed 09/30/16 Page 108 of 154
Assistant Attorney General -6- August 5, 2016

component to the successful deployment of projects whereby shared resources and coordination
is required among state agency approval processes.

The ZEV Investment Commitment should clarify how the role of other entities, i.e.,
municipal government, non-profit, for-profit and colleges and universities, etc., may ‘
interact with the ZEV Fund. : ‘ i

With respect to the National ZEV Outreach Plan and National ZEV Investment Plan, DEP seeks
clarification as to whether a municipal government, non-profit, for-profit and colleges and
universities, for example, can submit ZEV Investment recommendations to the Settling .
Defendants without going through the agency that the State has identified as the designee to
attend to matters under this Partial Consent Decree. DEP recommends that projects should be
submitted to the Settling Defendants through the selected designated State agency for this Partial
Consent Decree. In Pennsylvania’s case, this will be the Pennsylvania Department of
Environmental Protection, an agency that already has a strong working relationship with both
municipal governments and the private sector on a variety of energy/environmental-related
projects. Such an approach will result in more organized and complete project submissions to
the Settling Defendants and will also help Settling Defendants to more effectively allocate ZEV
investments. as opposed to letting a disorganized process occur by having various entities not
communicate with the State agency in charge, This approach would also be beneficial for the
applicant because the State agency, as an intermediary, could assist in identifying potential flaws
in a project submittal, which could be remedied by the municipal and/or private sector applicant.

The ZEV Investment Commitment should further clarify how a State may benefit from the
information generated from ZEV Investment projects,

DEP recommends that, in addition to anticipated or projected costs, the Settling Defendants
should be required to submit post-completion costs as well as the results of any third-party audits
on the ZEV website for public review. Such sharing and access to information and costs would
help to determine the ability to reproduce projects in each state based on the true costs for
innovation and deployment. The ZEV Investment Fund should be revised to more clearly
identify the State’s participation role during the completion and analysis of service-level
contracts.

The ZEV Investment Commitment is not clear on the potential funding of prejects which
might be currently planned or have received funding from other sources.

Pennsylvania recommends that the ZEV Investment Fund provide guidance on the ability to
allow for the financing of preapproved state ZEV projects for which state funds have already
been allocated or committed. Pennsylvania has multiple ZEV projects totaling nearly $1.5
million in various stages of completion. It is unclear whether a project of this type with existing
funding could be funded and/or if the state funding could be replaced with ZEV funding such
that the project is shovel-ready for the first 30-month investment period.

The ZEV Investment Commitment should define underserved areas and include a social
media campaign that targets those areas to ensure equal opportunities and access for the
vulnerable populations.
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The National ZEV Investment Plan should include an environmental justice component.
Specifically, the National ZEV Investment Plan should take into account the EPA definition that
environmental justice is the fair treatment and meaningful involvement of all people regardless
of race, color, national origin, or income with respect to the development, implementation, and
enforcement of environmental laws, regulations, and policies. In order to accomplish this, the
National ZEV Investment Plan’s brand-neutral media activities should include a robust
community engagement plan to ensure that all communities have an equal voice and equal access
to the resources provided by the National ZEV Investment Plan. This engagement should
include direct outreach to community organizations that serve environmental justice
communities. The DEP recommends that the National ZI'V Investment Plan utilize the newly
created EPA C-FERST tool, EJ Screen, NEJAC, the ECOS environmental justice community,
and the EPA all-states environmental justice community to develop a broad engagement process
with underserved communities. This should include traditional outreach (community meetings,
schools, and places of worship) and also a social media campaign that targets those areas to
ensure equal opportunities and access for the vulnerable populations. Economically and
environmentally disadvantaged populations are often in non-attainment areas, and education and
awareness requirements should include targeted messages to them. A single marketing firm that
would receive input from all the states will ensure consistent messaging and leveraging of
activities as well achieving economies of scale. Programs such as car share and "ride and drive"
and any other programs should be included in an outreach plan. The plan should also require
input from the states. This will not only save costs for research and targeted messaging, but it
will also give in-depth guidance on the locations of the vulnerable populations as well as any
special needs such as bilingual messaging.

The ZEV Investment Commitment should clarify which types of funding mechanisms can
be used to support ZEV Investments, including the design/planning,
construction/installation, operation, and maintenance of ZEV infrastructure.

There are many types of funding mechanisms that have been used to successfully support clean
{ransportation programs and projects. These mechanisms include not only direct grant and rebate
programs, which have the benefit of simplicity, but also financing programs, such as state
revolving loan funds, which are advantageous because they provide the opportunity to
sustainably support projects and programs for a longer time period. Pennsylvania manages
several clean energy and/or transportation programs, such as the Green Energy Loan Fund,
Pennsylvania Energy Development Authority, Alternative Fuels Incentive Grant Program,
Alternative and Clean Energy Fund, and the Pennsylvania Sustainable Energy Finance Program,
which use various mechanisms to support energy projects that provide air quality benefits.

DEP recommends the use of existing financing program mechanisms to achieve the ZEV
Investment Plan goals. A mechanism to achieve cost-effective program development is to use
already existing programs. Provision of a portion of the funding to be transferred to states for
use in existing programs will allow a determination of the most appropriate funding mechanism
to use and lessen program development costs for the ZEV Fund.

The ZEV Investment Commitment should clarify whether there will be standard operating
procedures for EPA and the Settling Defendants associated with the ZEV Fund and, if so,
whether states will be provided with them.
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In order to determine what projects and programs can be selected, it is important to understand
the limitations there are on the funding sources and the reporting requirements the projects and
programs will be subject to if they reccive funding. For cxample, if federal requirements such as
those related to prevailing wage, disadvantaged business enterprises, historic preservation, and
the National Environmental Policy Act apply to the funding, certain projects may not be able to
be completed due to the additional costs associated with tracking and reporting activities
associated with these requirements. The Plan should clarify the conditions under which these
requirements may apply.

The ZEV Investment Commitment should allow for an extended cycle of time to expend
any funds left over at the end of the 10-year time frame.

It is our interpretation that funding may be left unspent in the ZEV Fund at the end of the final
30-month ZEV Investment Plan. This leftover money could include any penalties incurred
during the Investment Plan period as well as the penalties incurred for not expending the entire
$1.2 billion of the National ZEV Investment Fund within the 120-month timeframe. Those
funds, plus any unexpended funds from projects committed but uncompleted within the final 30-
month timeframe, should be allowed to be re-deployed by the states through a formula basis as
was used for the Environmental Mitigation Trust Agreement. DEP suggests a timeframe of an
additional 30 months. This would be the same incremental time period the Settling Defendants
would have had to make their ZEV investments under this Partial Consent Decree for the final
performance period. In any event, any leftover money as well as penalties or income to the fund
should be invested in the states for ZEV and related infrastructure projects.

Conclusion

DEP recommends that the Environmental Mitigation Trust Agreement be structured so that more
vehicles, equipment, and project types are eligible for funding. In addition, expanding the
universe of eligible projects will increase the number of applicants, promote competition among
applicants, and lead to projects that have higher emission reduction potential and increased cost-
effectiveness. Projects funded by the Environmental Mitigation Trust Agreement should achieve
the greatest emission reductions possible for the citizens of Pennsylvania.

Further guidance for the ZEV Investment Commitment is suggested relative to the role States
will have in the implementation process as well as the manner of participation allowed by all
entities in the project selection, deployment, reporting and analysis phases during the entire 10-
year ZEV Investment Plan period. DEP belicves that the expertise of the Commonwealth of
Pennsylvania should help direct and support activities. The information which could be gleaned
from the successful implementation of projects is an invaluable resource o all states and state
programs that cannot be overlooked. Our comments regarding clarity of process and evaluation
of opportunities and results, if implemented, will benefit Pennsylvania as well as surrounding
states.
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Should you have any questions or need additional information, please contact
Krishnan Ramamurthy, Acting Director, Bureau of Air Quality, by e-mail at ramamurth@pa.gov
or by telephone at 717.787.9702.

Sincerely,

Patrick McDonnell
Acting Secretary
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From: jkim@shorepower.com

To: jkim@shorepower.com; ENRD, PUBCOMMENT-EES (ENRD)

Sent: 8/4/2016 11:32:33 PM

Subject: In re: Volkswagen “Clean Diesel” Marketing, Sales Practices, and Products Liability Litigation, Case

No: MDL No. 2672 CRB (JSC), and D.J. Ref. No. 90-5-2-1-11386.

John C. Cruden Esq.

Assistant Attorney General

Environment and Natural Resources Division

U.S. Department of Justice

In re: Volkswagen “Clean Diesel” Marketing, Sales Practices, and Products Liability Litigation, Case No: MDL No.
2672 CRB (JSC), and D.J. Ref. No. 90-5-2-1-11386.

Dear Mr. Cruden:

Our organization writes to request that the final settlement between the U.S. government and Volkswagen provide
maximum flexibility for States and Native American tribes to consider allocating some of their funds to electrified
parking spaces (EPS) and truck stop electrification (TSE). Specifically, we ask that the settlement expressly list truck
stop electrification as an eligible mitigation activity within Appendix D-2, along with the nine other activities that
already include various forms of diesel retrofits and the marine equivalent of truck stop electrification. While TSE is
eligible for funding under the DERA program option, we are concerned that some States and Tribes will decline or
minimize use of the DERA option. Moreover, should Congress decide not to provide funding for the DERA program,
there would be limited opportunity to invest in TSE. We know TSE is a cost-effective strategy to reduce NOx
emissions and value this mitigation option.

Too often, drivers idle their engines during overnight stays in order to maintain a safe and comfortable cab interior
environment. The practice takes place on a large scale and has a disproportionate impact on disadvantaged
communities where truck stops and fleet terminals are often located. DERA’s own guidelines flag the communities
surrounding truck stops for programmatic priority. The Argonne National Laboratory (http://www.atdc.energy.gov
/uploads/publication/hdv_idling 2015 .pdf) estimates that rest-period idling wastes about 1 billion gallons of diesel
and results in the emission of about 55,000 tons of nitrogen oxides released annually in the US. The EPA rates Truck
Stop Electrification as the single most cost effective activity to mitigate mobile sources of NOx emissions (less than
one third of the cost per ton achieved through diesel retrofits). See page 13 (https://www3.epa.gov
/otaq/stateresources/policy/general/420b07006.pdf). Truck Stop Electrification, an EPA SmartWay verified
technology, provides long-haul truck drivers an alternative to idling their diesel engines during their overnight stays.
Significant NOX mitigation can be achieved through 1) installation of new TSE locations; and 2) TSE vouchers for
truck drivers to encourage more truckers to use existing TSE facilities.

Again, we urge you to specifically list EPS/TSE infrastructure and TSE vouchers as eligible mitigation activities
under Appendix D-2 of the settlement. This would afford beneficiaries maximum flexibility to achieve the
settlement’s goal of improving air quality in disadvantaged communities by reducing harmful diesel emissions.
Thank you for your consideration!

Sincerely,

Margaret Puckette

Pollution Prevention Resource Center

Portland, OR

mpuckette@pprc.org

Truck stop electrification prevents the emission of tons of CO2 in the atmosphere, as well as reducing consumption of
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THE PORT AUTHORITY OF NY & NJ

Via Email; pubcomment-ees.enrd@usdoi.gov

August 4, 2016

John C. Cruden

Assistant Attorney General

Environment and Natural Resources Division
U.S. DOJ -ENRD

P.O. Box 7611

Washington, DC 20044-7611

RE: Volkswagen “Clean Diesel” Marketing, Sales Practices
and Products Liability Litigation
Partial Decent Decree - Case No: MDL No. 2672 CRB (JSC)

Dear Mr. Cruden:

The Port Authority of New York and New Jersey respectfully submits the following
comments regarding eligible mitigation actions and mitigation action expenditures under
the referenced proposed settlement. The partial settlement of Volkswagen’s Clean Air
Act violations, the requirement to pay $2.7 billion to fund NOx reduction projects,
presents opportunities for New York and New Jersey to advance emissions reductions
projects.

The Port Authority of New York and New Jersey (Port Authority) is a bi-state agency
that owns and/or operates, seaports, airports, tunnels, bridges, ferry terminals, the Port
Authority Bus Terminal and the PATH commuter rail system. The Port Authority is
committed to reducing emissions and recognizes the opportunities outlined in the
settlement, particularly for drayage truck and airport ground support equipment
improvements. Our comments are based on our experience overseeing Truck
Replacement Programs since July 2009. Under these Programs, the Port Authority has
replaced 477 older drayage trucks with newer vehicles that generate less emissions.

Our comments pertain to the limitations that would be caused by requiring the 1992-2016
port drayage trucks to be replaced by new (model year in which the mitigation action
occurs) vehicles. The Appendix D-2 eligible mitigation actions and mitigation action
expenditures should not be restricted to replacement by new vehicles. The Port Authority
suggests that “new vehicle” be replaced by “Model Year 2011 or newer than the existing
model that produces lower emissions”. This language would provide for pre-2011 engine
model year trucks to be replaced with trucks that meet the 2011 EPA emissions
standards.

4 World Trade Center - 15th Floor
150 Greenwich Street
New York, NY 10007
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The drayage truck fleet in our port is dominated by independent owner operators (I00s);
most do not have the financial means to afford the latest model year truck, even with
large financial incentives (i.e. grants and low interest loans). The language in the
settlement which states the replacement must be with the “model year in which the truck
(replacement) occurs” is overly restrictive. In our extensive experience, such grants
would benefit fleet operators but will fail to appeal to small businesses and independent
operators. More inclusive terminology would allow independent, often minority owned,
trucks to be eligible for grants under the referenced settlement.

All drayage trucks manufactured in or since 2011, for operation within the United States,
must be powered by an engine that is certified to meet EPA’s 2011 emission standards.
Therefore, emission standards for Model Year 2016 trucks are the same as emission
standards for Model Year 2011 trucks. However, the typical $60,000 price tag for a used
Model Year 2011 truck is affordable to the IOO, with emission reductions comparable to
the unaffordable new $120,000 Model Year 2016 truck. Furthermore, twice the number
of trucks can be replaced with the used-truck option, thereby doubling the emission
reductions.

The Port Authority is committed to environmental stewardship, economic development
and environmental justice. We look forward to the opportunity to apply for grants that
would reduce emissions within our region, advance environmental justice and benefit our
patrons and neighbors.

Sincerely,

//) / i ’ ..
A Loy
ISRV “LT

; Bernice R. Malione
Deputy Director
Office of Environmental and Energy Programs
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From: Kenneth Gathright

To: ENRD, PUBCOMMENT-EES (ENRD)

CcC: Leah Oberlin

Sent: 8/3/2016 3:59:49 PM

Subject: In re: Volkswagen “Clean Diesel’Marketing, Sales Practices, and Products Liability Litigation, Case

No: MDL No. 2672 CRB (JSC), and D.J. Ref. No. 90-5-2—-1-11386.

Dear Assistant Attorney General, Environment and Natural Resources Division;

The Port of Houston Authority supports the mitigation plan that is part of the VW Partial Consent Decree. However,
to make it more successful we submit the following comments on Appendix D-1 and Appendix D-2.

1. In Appendix D-1, add ports that are governmental entities to the list of beneficiaries.

2. In Appendix D-2, add EPA SmartWay Verified Idling Reduction Technologies (https://www.epa.gov/smartway
/learn-about-smartway-verified-technologies) for truck, buses, and locomotives to the list of Eligible Mitigation
Actions.

3. In Appendix D-2, add other Idle Reduction Technology products for EMS, fire/rescue, law enforcement, and
government owned service vehicles (such as those offered by Stealth Power at
www.idlereduction.com/solutions) to the Eligible Mitigation Actions

4, In Appendix D-2, add Cargo Handling Equipment at Marine Terminals/Intermodal Rail Yards as an Eligible
Mitigation Action using the same criteria that is found in the Airport Ground Support Equipment category.
Electric powered terminal tractors used at marine terminals and intermodal rail yards are coming on the market
and should be eligible.

5. In Appendix D-2 at 1.e., for Non-Governmental owned drayage trucks, fund natural gas trucks at that same
level as electric (75%). This is because for drayage activities, a new diesel truck will travel short distances and
the emission system will not reach high enough temperatures for the optimal performance of the diesel
particulate filter (DPF) and selective catalytic reduction (SCR) systems. This will lead to operational emissions
that are above the applicable emission standard for the diesel truck. On the other hand, for natural gas trucks
that are engaged in drayage activities, the trucks are inherently cleaner and only need the three-way catalyst
that is not dependent on a higher temperature that DPF/SCRs need. Therefore, the operational emissions from
these natural gas trucks will not exhibit the same increase in emissions as the diesel trucks. For more
information see http://www.agmd.gov/docs/default-source/technology-research/clean-fuels-program/clean-
fuels-program-advisory-gro up-—-january-29-2015/truck-in-use-emission-testing-results---adewale-
oshinuga.pdf?sfvrsn=7

Thanks,
Ken

Ken Gathright

Environmental Compliance Coordinator

Port of Houston Authority

America's Distribution Hub for the Next Generation

0:713.670.2690 | F: 713.670.2427
E: kgathright@poha.com | W: portothouston.com
111 East Loop North | Houston, Texas 77029

Facebook | Twitter | LinkedIn

VW-2LCMT0000692



Case 3:15-md-02672-CRB Document 1973-8 Filed 09/30/16 Page 121 of 154

CONFIDENTIAL COMMUNICATION: This message and any attached materials are for the use of the addressee above and may contain confidential information.
Please do not disseminate, distribute, or copy this message unless you are the addressee. If you received this message in error, please immediately notify the
sender by replying to this message or by telephone.
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Volkswagen “Clean Diesel” Marketing, Sales Practices, and Products Liability Litigation
August 1,2016
Page 2 of 3

2. Allow for upstream infrastructure costs, particularly for heavy-duty investments.

Additionally, the Port urges CARB to consider significant investments in heavy-duty

fueling infrastructure such as electric charging and hydrogen fueling stations, in order to
reduce emissions along goods movement corridors. In defining the Creditable Costs for such
infrastructure, the Port requests that CARB allow for upstream equipment costs such as
transformers, substations, conduits, and lines to bring additional power to the charging stations.
Such upstream costs—which can be significant and a major barrier to more widespread
deployment—are reasonable, necessary, directly connected, and directly allocable to
implementation of ZEV investment projects as required by the Creditable Cost Guidance
Document (Appendix C-1).

3. Include off-road equipment ZE infrastructure.

Furthermore, the Port strongly supports inclusion of off-road equipment in the definition of
“zero-emission vehicle” to facilitate development of terminal-based ZE infrastructure. Port
cargo-handling equipment is a category ripe for ZE investment; the Port believes that with
additional funding, there is a significant opportunity for forklifts, rubber-tired gantry cranes,
and yard tractors to transform to ZE within the next 5 years. In order to support this transition,
a massive investment in terminal infrastructure will necd to occur. One study cstimated
roughly $1.4 billion in electrical and civil infrastructure to support battery-electric container
handling at the Port of Long Beach and Port of Los Angeles alone.! Funds from this settlement
could greatly accelerate the transition to ZE cargo-handling by supporting the necessary
infrastructure.

ENVIRONMENTAIL MITIGATION TRUST AGREFMENT

The Port is pleased to see inclusion of off-road equipment in the Agreement (Appendix D-2),
particularly the inclusion of forklifts, freight switchers, tugboats, and shorepower, The Port, however,
believes the eligible mitigation actions overlook several key opportunities to reduce NO; emissions and
to deploy more zero-emissions vehicles.

1. Consider the following additions and/or provide clarification as to the eligibility of harbor craft,
shorepower installations, and cargo-handling equipment.

*  Although the Agreement references ferries and tugs, it does not include other harbor craft that
pose significant air quality challenges for seaports such as ours. Such harbor craft incinde
crew boats, work boats, and pilot boats. The Port requests that all harbor craft be eligible for
mitigation funding under this Consent Decree.

* The Agreement permits shorepower as an eligible mitigation action. Shorepower, however, is
not a viable option for many vessels. Thus, the Port requests that alternative at-berth emission
control systems be included as an eligible mitigation action under the Consent Decree. Two
such systems have been approved for use in California and have the potential to generate
tremendous NO, reductions from ocean-going vessels.

' Moffat & Nichol, “Sustainable Freight Strategy Impact Study.” Technical Memorandum for Pacific Merchant
Shipping Association. December 4, 2015.
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s [t is unclear which types of cargo-handling equipment are included in the Agreement’s
definition of “forklift.” The Port requests clarification on what is meant by “nonroad
equipment used to lift and move materials short distances,” and if not already contemplated in

- this definition, encourages inclusion of equipment such as yard tractors, cranes, and
top handlers. This equipment comprises the bulk of our cargo-handling equipment fleet, and
thus, the majority of those emissions.

2. Establish an equitable reimbursement rate for equipment regardiess of ownership status.

The Port is concerned that the proposed reimbursement rates favor government-owned
equipment over privately-owned equipment, which will put most seaports at a disadvantage
and severely hamper the transition to cleaner goods movement. More than 92% of the nation’s
seaports—including the Port of Long Beach—are privately owned or lease their facilities to
private operators. Thus, the vast majority of port-related equipment is privately owned and
would be reimbursed at rates of 40% to 75% compared to 100% for government-owned
equipment. This disparity results in a much higher hurdle for replacing the 2,200 pieces of
cargo-handling equipment, 12,000 trucks, and 80 harbor craft that service the Port of

Long Beach and the Port of Los Angeles, and thus, diminishes the opportunity for significant
NO, reductions. We strongly urge DOJ to devise an equitable reimbursement rate for all
equipment, regardless of ownership status.

The Port of Long Beach appreciates the opportunity to provide comments on the Volkswagen Partial
Consent Decree, and we look forward to working in partnership with DOJ and CARB to implement
these settlement funds as expeditiously as possible.

Sincerely,

Heather A. Tomley h

Director of Environmental Planning
Port of Long Beach
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Since publication of the White Paper, the Port has conducted limited demonstrations of ZE
vehicles and equipment with the goal of advancing these technologies to a point that they
can be used effectively by our customers. However, limited demonstrations are not enough
to jump start full-scale commercialization. Multiple unit demonstrations with rigorous in-use
operation are needed to provide marine terminal operators with confidence in the
technology and developers with data for performance claims and warranty provisions.
Larger-scale deployment is also needed to make these vehicles more cost competitive, as
the projected cost of ZE trucks, for example, is $150,000 per unit or more above the cost of
conventional drayage trucks or yard tractors.

In addition to technical and economic barriers, the lack of infrastructure to support charging
of ZE equipment looms as another significant challenge for wide scale use of ZE vehicles
and equipment. At this time, there are less than ten charging locations for heavy-duty
electric vehicles and equipment in or near the port area. The proliferation of appropriate
infrastructure to support ZE technologies will need regional planning and resource
allocation. In addition, the cost of infrastructure is a huge barrier to overcome. Preliminary
cost planning indicates that the cost of regional and onsite infrastructure to support ZE
equipment could equal the cost of the vehicles themselves on a per unit basis. For this
reason, we believe infrastructure investment is at least as large of a hurdle to overcome as
maturation of the ZE technology itself.

For these reasons, we encourage the federal government to consider the need for sizeable
ZE investments in the goods movement sector as part of this Consent Decree, specifically
as it relates to the ZEV Investment Commitment (Appendix C) and Environmental Mitigation
Trust Agreement, or Agreement (Appendix D), and also with consideration of the areas in
greatest need due to proximity to environmental justice areas and/or significant
nonattainment designations. Specifically, we offer the following comments.

ZEV INVESTMENT COMMITMENT
1. Conduct a public, competitive process to identify ZEV infrastructure projects.

The Port strongly supports the ZEV Investment Commitment’s focus on infrastructure for
ZE vehicles, including heavy-duty trucks, and the development of a California ZEV
Investment Plan (Plan). The Consent Decree indicates that in developing this Plan, the
California Air Resources Board (CARB) may provide information to the Settling
Defendants regarding ZEV investment opportunities; however, the Consent Decree
does not make clear how CARB will identify those opportunities. The Port urges the
federal government to prescribe a public and competitive process to identify viable
infrastructure investment opportunities and requests that any Draft ZEV Investment Plan
be available for public comment in advance of approval.

2. Allow for upstream infrastructure costs, particularly for heavy-duty investments.
Additionally, the Port urges the federal government to consider significant investments in
heavy-duty fueling infrastructure, such as electric charging and hydrogen fueling

stations, in order to reduce emissions along goods movement corridors, where many
disadvantaged communities are located. In defining the Creditable Costs for such

VW-2LCMT0000698



Case 3:15-md-02672-CRB Document 1973-8 Filed 09/30/16 Page 127 of 154

Assitant Attorney General Page 3

infrastructure, the Port requests that the federal government allow for upstream
equipment costs, such as transformers, substations, conduits, and lines to bring
additional power to the charging stations. Such upstream costs — which can be
significant and a major barrier to more widespread deployment — are reasonable,
necessary, directly connected, and directly allocable to implementation of ZEV
investment projects as required by the Creditable Cost Guidance Document (Appendix
C-1).

3. Include off-road equipment ZE infrastructure.

Furthermore, the Port strongly supports the inclusion of off-road equipment in the
definition of “zero-emission vehicle” to facilitate the development of terminal-based ZE
infrastructure. Port cargo-handling equipment is a category ripe for ZE investment; the
Port believes that with additional funding, there is a significant opportunity for forklifts,
rubber-tired gantry cranes, and yard tractors to transform to ZE within the next 5 years.
In order to support this transition, a massive investment in terminal infrastructure will
need to occur. One study estimated roughly $1.4 billion in electrical and civil
infrastructure to support battery-electric container handling at the ports of Los Angeles
and Port of Long Beach (Ports) alone.®* Funds from this settlement could greatly
accelerate the transition to ZE cargo-handling by supporting the necessary
infrastructure.

ENVIRONMENTAL MITIGATION TRUST AGREEMENT

The Port is pleased to see the inclusion of off-road equipment in the Agreement (Appendix
D-2), particularly the inclusion of forklifts, freight switchers, tugboats, and shorepower. The
Port, however, believes the eligible mitigation actions overlook several key opportunities to
reduce NOx emissions and to deploy more zero-emissions vehicles.

1. Consider the following additions and/or provide clarification as to the eligibility of
harbor craft, shorepower installations, and cargo-handling equipment.

+ Although the Agreement references ferries and tugs, it does not include other harbor
craft that pose significant air quality challenges for seaports such as ours. Such
harbor craft include crew boats, work boats, and pilot boats. The Port requests that
all harbor craft be eligible for mitigation funding under this Consent Decree.

« The Agreement permits shorepower as an eligible mitigation action. Shorepower;
however, is not a viable option for many vessels. Thus, the Port requests that
CARB-approved alternative at-berth emission control systems be included as an
eligible mitigation action under the Consent Decree. To date, CARB has approved
two such systems for use in California. These systems are in operation at the Port
of Los Angeles and the Port of Long Beach and have the potential to generate
tremendous NOx reductions from ocean-going vessels.

3 Moffat & Nichol, “Sustainable Freight Strategy Impact Study.” Technical Memorandum for Pacific Merchant
Shipping Association. December 4, 2015.
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« It is unclear which types of cargo-handling equipment are included in the
Agreement’s definition of “forklift.” The Port requests clarification on what is meant
by “nonroad equipment used to lift and move materials short distances,” and if not
already contemplated in this definition, encourages the inclusion of equipment such
as yard tractors, cranes, and top handlers. This equipment comprises the bulk of our
cargo-handling equipment fleet, and thus, the majority of those emissions.

2. Establish an equitable reimbursement rate for equipment regardless of ownership
status.

The Port is concerned that the proposed reimbursement rates favor government-owned
equipment over privately owned equipment, which will put most seaports at a
disadvantage and severely hamper the transition to cleaner goods movement. More
than 92% of the nation’s seaports — including the Port of Los Angeles — are privately
owned or lease their facilities to private operators. Thus, the vast majority of port-related
equipment is privately owned and would be reimbursed at rates of 40% to 75%
compared to 100% for government-owned equipment. This disparity results in a much
higher hurdle for replacing the 2,200 pieces of cargo-handling equipment, 12,000 trucks,
and 80 harbor craft that service the Ports, and thus, diminishes the opportunity for
significant NOx reductions. We strongly urge the federal government to devise an
equitable reimbursement rate for all equipment, regardless of ownership status.

The Port of Los Angeles appreciates the opportunity to provide comments on the
Volkswagen Partial Consent Decree, and we look forward to working in partnership with the
federal government to implement these settlement funds as expeditiously as possible.

rely’

CHRISTOPHER CANNON
Director of Environmental Management and
Chief Sustainability Officer

CC:LW:yo
APP No.: 150812-513
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From: Amelia Pellegrin

To: ENRD, PUBCOMMENT-EES (ENRD)

CC: Matt Gresham; Amelia Pellegrin

Sent: 8/5/2016 4:26:45 PM

Subject: Partial Consent Decree re Volkswagen “Clean Diesel” Marketing, Sales Practices, and Products

Liability Litigation, Case No. MDL No. 2672 CRB (JSC)

August 5, 2016

Assistant Attorney General

U.S. Department of Justice, Environment and Natural Resources Division

Pubcomment-ees.enrd@usdoj.gov

SUBJECT: Partial Consent Decree re Volkswagen “Clean Diesel” Marketing, Sales Practices, and Products Liability
Litigation, Case No. MDL No. 2672 CRB (JSC)

The Port of New Orleans appreciates the opportunity to comment on the subject document and offers the following
recommendations and comments. We have been actively engaged in the EPA Ports Workgroup, are working on our
first DERA-funded air quality program, and have a vested interest in improving local air quality. For more information
about our environmental commitments and programs see http:/Amww.portno.com/EnvironmentHome. We concur with
all of the recommendations made previously by the American Association of Port Authorities, and present these below
that are of most importance to the Port of New Orleans.

Appendix D-2 — Section 10, the Diesel Emission Reduction (DERA) Option

The DERA program has made a substantial impact on ports throughout the U.S.’s ability to lower diesel emissions in
their communities. Using this successful program as a model is something AAPA strongly supports. We urge that
the trustee be allowed to approve an expansion of current DERA grants, not just be allowed to waive cost-shares of
future activities. These programs have been well vetted and often have the ability to be expanded very quickly,
therefore, bringing reductions in NOx to port communities more quickly. For example, the Port of New Orleans
currently has DERA funding to replace 20 heavy-duty trucks with cleaner burning engines — this could be expanded to
meet more of the demand easily through the settlement funds, without having to incur extensive administrative costs to
create a new program from scratch.

Zero emission vehicle (ZEV) definition — Page 2 of Appendix C provides a definition of ZEV to apply only to on-road
vehicles. Inthe port area, some of the greatest opportunities for achieving zero emissions includes off-road
equipment — the cargo-handling equipment such as yard hustlers, gantry cranes, and forklifts. We therefore request
that the definition be expanded to include off-road use.

Beneficiaries — The proposed consent decree calls for the states to be the only beneficiary of the environmental
mitigation trust agreement. Port Authorities, as independent state, local and bi-state agencies, should be allowed to
apply directly to the trustee for funds rather than go through the states. This is similar to how the Diesel Emission
Control Act (DERA) program works — part goes to the regions and for other funds port authorities apply directly to
EPA. The Portis concerned that the state may not make ports a priority as they are not as familiar with how these
independent government agencies function or the emissions reduction programs they currently employee. By
including port authorities as public beneficiaries allowed to directly submit to the trustee, any revision should make it
clear that port authorities are not precluded from participating through the state beneficiary and their applications are
not adversely affected when participating through the state beneficiary.

Appendix D-2 — Government versus non-government Expenditures

The proposed settlement, makes a significant distinction between government owned and non-government owned.
The Port of New Orleans believes the lower percentage allowed for non-governmental owned equipment will make this
program of much less use to the port industry as many times the terminal is leased to a private terminal operator or for
trucks are privately owned. Drayage truck drivers, for example, are some of the lowest paid working in the port
industry and successful truck replacement programs have required significantly higher government cost-share than
provided in the proposed settlement. Drayage truck drivers are private individuals or work for private companies,
therefore, AAPA does not expect any to benefit from the higher allocations for government vehicles, even if the money
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for equipment that is part of a public port authority program.

Port NOLA is looking forward to continuing to work with the trustee, states and Volkswagen on implementation of the
mitigation program and the zero emission programs.

Sincerely,

Amelia Pellegrin

Director of Sustainable Development
Port of New Orleans

Amelia Pellegrin, AICP, LEED AP
Director of Sustainable Development

P Port of New Orleans | pellegrina@portno.com
PORT NGLA 0. 504.528.3301 | M. 504.330.4580

THIT PR O Rl QELEAING .i\;;_ﬁ?gi u
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www.portno.com/EnvironmentHome
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From: Breen, David

To: ENRD, PUBCOMMENT-EES (ENRD)
Sent: 7/29/2016 8:50:14 PM

Subject: Comment from Port of Portland

Appendix D contains the eligible mitigation actions and mitigation action expenditures. It is very prescriptive on
marine vessel shore power, which is of limited benefit for bulk and break-bulk vessels. With the ongoing development
of capture and control technologies, it is better to have more flexibility regarding future funding for reducing at berth
emissions.

David Breen

Sr Mgr, Air Quality

Environmental

T:503.415.6811

F: 503.548.5916

C: 360.907.1686
David.Breen@portofportland.com

@ Pi}ﬂ"ﬁ“ @%ﬁ Fﬁﬁ?hﬁ@éi}
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Mr. Cruden
August 2, 2016
Page 2 of 3

Appendix C: The ZEV Investment Commitment

Zero emission vehicle (ZEV) definition — Page 2 of Appendix C provides a definition of ZEV to apply only
to on-road vehicles. In the port area, some of the greatest opportunities for achieving zero emissions
include off-road equipment. We therefore request that the definition be expanded to include off-road
use.

Appendix D-2: Eligible Mitigation Actions and Mitigation Action Expenditures

Appendix D-2 — Government versus non-government Expenditures

Port of Seattle is pleased to learn that Appendix D-2 includes several categories that could benefit ports
including: Section 1 related to freight trucks and port drayage trucks; Section 3 freight switchers which
could be used for on-dock rail; Section 4 ferries/tugs; Section 5 ocean going vessels; Section 8 forklifis;
Section 9 light duty zero emission vehicle supply equipment; and, Section 10 Diesel Emissions Reduction
Act option.

The proposed settiement, however, makes a significant distinction between government owned and
non-government owned equipment. We believe the lower percentage allowed for non-government
owned equipment will make this program of much less benefit toward reducing emissions in port areas
as many times the terminal is leased to a private terminal operator and drayage trucks are privately
owned. Drayage truck drivers, for example, are some of the lowest paid workers, and successful truck
replacement programs have required significantly higher government cost-share than provided in the
proposed settlement, Drayage truck drivers are often independent owner operators or work for private
companies. Therefore, we do not expect any to benefit from the higher allocations for government
vehicles, even if the money comes through a public entity like a port authority. We ask the parties to
agree to a higher level of support for equipment that is part of a public port authority program or make
non-government equipment subject that is part of a public port authority program to the same
reimbursable rate as government owned equipment.

Appendix D -2 - Section 1 definition of “new engine”

In our experience, often the most polluting trucks are the older trucks and it is often more successful
and cost effective to offer an improvement over the current truck year rather than require the most
recent model year as the only replacement option. Because drayage trucks travel short distances as
opposed to long hauls, for some in the industry the limited benefit of the newest technology is not
worth the cost-share to buy these new trucks/engines. We suggest “any vehicle newer than the current
model that produces lower emission” serve as the definition for the drayage fleet. That would mean
that pre-2007 engines could be replaced with 2007 EPA emission standard trucks rather a 2011
compliant engine.

in addition, the court might consider a higher reimbursement allowed for the 2011 engines in order to
encourage greater conversion as many port truck programs have the feature, but Port of Seattle
believes an option for a 2007 emission truck should be permitted if allowed locally. We believe this
would result in even greater emission reductions for port communities.
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Appendix D-2 - Section 5 Ocean Going Vessels (OGV) Shorepower

Section 5 of Appendix D-2 notes that ocean going vessel shorepower equipment is an eligible
expenditure. Port of Seattle strongly supports this and recommends this section be expanded to a
broader group of technologies that reduce ship emissions at ports at berth, including scrubbers (e.g.
METS-1 and AMECS). It is recommended that this include any California Air Resources Board (CARB), or
EPA DERA verified technologies that reduce NOx or other technologies that the beneficiaries would like
to fund. While we support the CARB and EPA verified technology program, it often is slow and does not
fit well with approving small innovative manufacturers’ equipment and additional flexibility would be
welcome.

As noted above, our port also supports a higher and maore equal cost-share for government and non-
government sources. At times, the shorepower equipment is located on a private terminal within a port
authority owned facility. It also may be more efficient to contract with barge operators for
scrubber/bonnet services that can pull up to a ship to capture emissions from the stack of a ship.

Appendix D-2 — Section 8 Forklifts

Port of Seattle recommends that this section be expanded beyond forklifts to other off-road terminal
equipment including yard tractors, rubber tired gantry cranes (RTGs) and electric bus bars. RTGs for
example have replaced many forklifts in the port environment because they can handle significantly
heavier cargo. Additionally, the parties are asked to reconsider the requirements that eligible forklifts
must be scrapped. We recommend that engine conversions that reduce diesel emissions by 90% or
more not require that the engine be destroyed. As noted above, we also request that there is no
distinction between the cost reimbursements between non-government owned or government owned
or the final agreement should classify government owned as equipment that is part of a public port
authority program, as private marine terminal operators manage much of the operation of seaports.

Appendix D-2 — Section 10, the Diesel Emission Reduction {(DERA} Option

The DERA program has made a substantial impact on US ports’ ability to lower diesel emissions in their
communities. Using this successful program as a model is something Port of Seattle strongly supports.
We urge that the trustee be allowed to approve an expansion of current DERA grants, not just be
aliowed to waive cost-shares of future activities. These programs have been well vetted and often have
the ability to be expanded very quickly, thus bringing reductions in NOx to port communities more
quickly. However, we also think it is important that ports and other entities have the option of using
these funds to initiate new programs that are not tied to existing DERA projects.
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these vehicles exacerbate respiratory and cardiovascular illness and can cause astlhima, COPD, and even
premature death.

PSCAA has a strong background and record of success in developing and successfully implementing
incentive-based emission-reduction programs. We have administered programs to retrofit and replace
school buses, cargo-handling equipment, and other public and private fleets; and also replaced and or
repowered marine and locomotive engines, Through the Western Washington Clean Cities Coalition that
we host under the U.S. Department of Energy, we managed $15 million in American Recovery and
Reinvestment Act funds to deliver alternative fuel and electric vehicle projects throughout the region.
We have also designed and delivered voucher/rebate programs for woodstoves (~$11 million grant
funding) and drayage trucks (~$10 million grant funding) that allow our partners to choose the options
that best suit their needs. We have partnered with and received grants from federal, state, and local
agencies and have an excellent understanding of grants and grant processes.

To ensure our region continues to meet our agency goals and the National Ambient Air Quality
Standards for NO;, ozone, and particulate matter, and to maximize the benefit for public health of the
CD, we submit the following recommendations.

Appendix C — The ZEV Investment Commitment

We support the requirements outlined in the ZEV Investment Commitment and appreciate the emphasis
on increasing public awareness of, and access to, zero emission vehicles, We request, however, that
investments in heavy-duty electric vehicle fueling infrastructure be eligible in every state, not only in
California. The automotive industry is electrifying heavy-duty vehicles such as transit buses, school
buses, yard trucks and big rigs. Electric transit buses are commercially available. Other medium-heavy
duty applications are maturing and may become commercially viable within the timeframe of the CD.

Additionally, as an automaker with a commercially viable and popular electric vehicle on the market (in
California), VW ought to be compelled to make its electric vehicles (e-Golf and subsequent models)
easily available in non-ZEV states. Washington State has one of the highest per capita rates of EV
adoption in the nation, yet lacks in consumer offerings as many automakers, including VW, only sell
their electric vehicles in ZEV states.

Appendix D — Form of Environmental Mitigation Trust Agreement

Mitigation Trust Beneticiaries (page 10)

The proposed CD outlines a process for governmental entities identified in Appendix D-1 to elect to
become Beneliciaries of the Trust. We believe strongly that local air pollution control agencies should
also be eligible to become Beneficiaries under the Environmental Mitigation Trust Fund. Local agencies
such as PSCAA have strong records of success, and direct disbursement to local agencies will increase
effectiveness and reduce administrative costs.

Beneficiary Mitigation Plan (page 11)

We request the time allotted to Beneficiaries to submit a Beneficiary Mitigation Plan be extended from
30 days to 60 days. In situations where the mitigation work includes multiple agencies (e.g. local and
state regulators) or partners, an extended window would ensure the plan takes maximum advantage of
all stakeholder input including environmental justice communities.

2
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Appendix D-2 — Eligible Mitigation Actions and Mitigation Action Expenditures

We recommend several changes and clarifications concerning scope, eligibility, and expenses:

1.

Expand the list of eligible vehicles/equipment to the whole diesel “cconomy” by adding other
off-road equipment. We recommend that other off-road equipment, beyond freight switchers and
tugs, be cligible. Three local cxamples include yard trucks, cargo-handling equipment (CIIE),
and construction equipment. All have high emissions and multiple mitigation options exist. The
initial capital costs for the cleanest option — switching to electric — usually exceeds that of
conventional higher pollution options, and so electric is routinely passed over, despite there
being a good business case for significantly lower maintenance costs in the long-term. CHE and
construction equipment are significant sources of NOy pollution. Yard trucks and CHE are

ongoing, significant pollution sources in several of our region’s environmental justice
communities.

Include shore-power/truck stop electrification (TSE) for drayage and other Class 8 Trucks. The
CD offers shore-power for ocean going vessels (OGV) and so should include shore-power/TSE
for Drayage and other Class 8 Trucks. There may be significant opportunities to reduce impacts
from “Large Trucks™ through plugging in to reduce idling. While TSE is eligible for funding
under the DERA program option, some potential Beneficiaries may not use the DERA option.

Refocus or expand the implicit “like-to-like” requirement on equipment, to a requirement on
work accomplished. This could be done through a separate item [or eligible expenditures that
states that operational paradigm shifts, such as replacing one type of diesel-powered equipment
with another type of equipment that either emits less diesel PM per unit “work™ delivered or is
not diesel-powered at all, 1s an eligible expenditure. For example, when loading gravel on and off
barges, diesel bulldozers could be replaced with electric cranes to do the same job with
significantly lower emissions.

Expand Eligible Mitigation Actions to include an open-ended category. Since the CD could

extend 15 years in to the future, it is important to have a mechanism to keep mitigation options
current, subject to trustee approval.

Allow or clarify eligibility for programs structured to disburse funds through rebates.

(p. 1, item 1) Allow “scrap only” for Class 8 and Drayage trucks. Some owners of old highly-
polluting trucks may not intend to replace them but may be willing to scrap them for an
incentive. Such a project could be highly cost-effective.

Under the School and Transit Bus project category (pp. 3-4), school bus companies that contract
with a government entity are considered government entities for the purpose of 100-percent
government cost sharing (itecm 2, paragraph ¢). We recommend that this principle be extended to
the Class 4-7 (item 6) and Class 8 (item 1) local freight truck categories, which, for example,
would allow replacement or repowering of waste haulers contracted to a municipality to be
funded at 100 percent.
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From:

To: ENRD, PUBCOMMENT-EES (ENRD)

Sent: 8/5/2016 12:34:47 AM

Subject: In re: Volkswagen “Clean Diesel” Marketing, Sales Practices, and Products Liability Litigation, Case

No: MDL No. 2672 CRB (JSC), and D.J. Ref. No. 90-5-2-1-11386.

John C. Cruden Esq.

Assistant Attorney General

Environment and Natural Resources Division

U.S. Department of Justice

In re: Volkswagen “Clean Diesel” Marketing, Sales Practices, and Products Liability Litigation, Case No: MDL No.
2672 CRB (JSC), and D.J. Ref. No. 90-5-2-1-11386.

Dear Mr. Cruden:

Our organization writes to request that the final settlement between the U.S. government and Volkswagen provide
maximum flexibility for States and Native American tribes to consider allocating some of their funds to electrified
parking spaces (EPS) and truck stop electrification (TSE). Specifically, we ask that the settlement expressly list truck
stop electrification as an eligible mitigation activity within Appendix D-2, along with the nine other activities that
already include various forms of diesel retrofits and the marine equivalent of truck stop electrification. While TSE is
eligible for funding under the DERA program option, we are concerned that some States and Tribes will decline or
minimize use of the DERA option. Moreover, should Congress decide not to provide funding for the DERA program,
there would be limited opportunity to invest in TSE. We know TSE is a cost-effective strategy to reduce NOx
emissions and value this mitigation option.

Too often, drivers idle their engines during overnight stays in order to maintain a safe and comfortable cab interior
environment. The practice takes place on a large scale and has a disproportionate impact on disadvantaged
communities where truck stops and fleet terminals are often located. DERA’s own guidelines flag the communities
surrounding truck stops for programmatic priority. The Argonne National Laboratory (http://www.atdc.energy.gov
/uploads/publication/hdv_idling 2015 .pdf) estimates that rest-period idling wastes about 1 billion gallons of diesel
and results in the emission of about 55,000 tons of nitrogen oxides released annually in the US. The EPA rates Truck
Stop Electrification as the single most cost effective activity to mitigate mobile sources of NOx emissions (less than
one third of the cost per ton achieved through diesel retrofits). See page 13 (https://www3.epa.gov
/otaq/stateresources/policy/general/420b07006.pdf). Truck Stop Electrification, an EPA SmartWay verified
technology, provides long-haul truck drivers an alternative to idling their diesel engines during their overnight stays.
Significant NOX mitigation can be achieved through 1) installation of new TSE locations; and 2) TSE vouchers for
truck drivers to encourage more truckers to use existing TSE facilities.

Again, we urge you to specifically list EPS/TSE infrastructure and TSE vouchers as eligible mitigation activities
under Appendix D-2 of the settlement. This would afford beneficiaries maximum flexibility to achieve the
settlement’s goal of improving air quality in disadvantaged communities by reducing harmful diesel emissions.
Thank you for your consideration!

Sincerely,

Alan Bates

ReachNow
Portland, OR

Please consider idle reduction projects where the most diesel can be saved...at truck stops and warehouses where
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engines run nearly all the time without any alternative.

Send recurring emails with Email Scheduler for Gmail.

This email was sent via the Google Forms Add-on.
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August 5, 2016

Assistant Attorney General,

Environment and Natural Resources Division
U.S. DOJ—ENRD

P.O. Box 7611

Washington, D.C. 20044-7611
pubcomment-ees.enrd@usdoj.gov

In re: Volkswagen “Clean Diesel” Marketing, Sales Practices, and Products Liability Litigation, Case No:
MDL No. 2672 CRB (JSC), and D.J. Ref. No. 90-5—2-1-11386.

Dear Assistant Attorney General:

The Renewable Hydrogen Fuel Cell Collaborative (RHFCC), an Ohio based organization devoted to
moving the use of hydrogen as a transportation fuel forward in the Midwest, is pleased to submit these
comments to the U.S. Department of Justice concerning the Partial Consent Decree in the above-
referenced Volkswagen ““Clean Diesel’’ case. Overall, RHFCC is encouraged by the broad goals of the
partial settlement decree to buy back vehicles or terminate leases for consumers, reduce oxides of
nitrogen (NOx) from existing diesel equipment, and expand zero-emission vehicle (ZEV) investments
across the United States. The following comments specifically address the $2.0 billion ZEV Investment
Commitment (“ZEV Investments”) aspects of the Decree.

$2.0 Billion Zero-Emission Vehicle Investment Commitment

1. Balanced Infrastructure Investment: In the hydrogen world, the most critical need in the
Midwest is the development of refueling infrastructure. Vehicle OEMs will not consider
releasing vehicles into this region without a preceding and significant investmentin
infrastructure. As an example, our group recently submitted a concept paper for the DOE’s FOA
0001535 on alternative fueled vehicles. Our proposal was to deploy 15 fuel cell vehicles into 4
municipal fleets, and develop 4 refueling stations to support these vehicles. We were invited to
submit a full proposal. But despite the prospect of DOE support, all OEMs still refused to sell us
their fuel cell vehicles. To the OEMs, the missing element was a network of refueling
infrastructure. Thus we strongly urge that a significant portion of the ZEV investment be placed
in the development of a network of refueling points, that could service all fuels, to kick start the
adoption of alternative fueled vehicles.

2. Transparency and Accountability in Volkswagen’s ZEV Plan: In alighment with the comments of
Clean Fuels Ohio, the RHFCC believes that hydrogen fuel cell vehicles and refueling
infrastructure are at a critical stage of development. Broad, market-oriented investments, in
refueling infrastructure and consumer education, are critical. As currently drafted, the
settlement agreement lacks transparency and would appear to create a program that lacks
accountability, proper structure and rules to ensure investments that are effective and even-
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handed. The RHFCC recommends that the government provide much greater detailed guidance
and accountability mechanisms for the ZEV program and create a program structure that
ensures transparency and follows the best market-oriented practices for similar investments.

ZEV Vehicle Deployment: It is very advantageous for consumers in the region to witness the
successful local implementation of hydrogen fuel cell vehicles. This can be done effectively by
supporting the fleet use of these vehicles. Our region can train the technicians to support these
vehicles, but help is needed to support the purchase price of these vehicles and to help with the
cost of refueling stations. Hence the RHFCC recommends that a portion of the settlement
monies be allocated to a program to assist state and municipal fleets in acquiring a small
number of hydrogen fuel cell vehicles to act as demonstrators to the region.

Educational Qutreach: Educational outreach in alternative fuels, and in particular in hydrogen, is
a critical need in the region. The RHFCC recommends that a portion of the VW settlement funds
be directed to educational outreach that covers all alternative fuels. This can take the form of
social media, a website, or community lectures and workshops. There is a critical need for
people to become familiar with the various alternative fueled vehicle technologies, and their
respective benefits, thus in supporting educational outreach, the settlement monies can provide
a key benefit.

Balanced Investments in ZEV Market by State: The government’s draft settlement would direct
40% of the ZEV funding, $800 million, to a single state, California, while spreading the remaining

60% to the 49 remaining states. The justification is that California’s ZEV market is more

advanced. In alighment with the comments of Clean Fuels Ohio, the RHFCC strongly disagrees
with this justification and distribution. California has large support (in the hundreds of millions
of dollars) from state taxes, federal programs, and commercial investment. California does not
need assistance. They are well on the path. The VW settlement money can provide the most
good by igniting the alternative fuel markets in other regions of the country, where investment
is difficult or impossible to obtain, and where roll out is currently projected to be in the next 5 to

10 years. The VW settlement funds could then provide a critical accelerant for the

implementation of alternative fuels across the nation, rather than move one state a little further

along the path.

The RHFCC is a regional organization dedicated to making hydrogen happen in the Midwest. We
appreciate the opportunity to submit these comments for your review.

Respectfully,

Dr. James Durand Ph.D., P.E.

Director, Renewable Hydrogen Fuel Cell Coalition

Center for Automotive Research, The Ohio State University
930 Kinnear Road

Columbus Ohio 43212
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August 5, 2016

John C, Cruden Esq.

Assistant Attorney General,

U.S. Department of Justice--ENRD, P.O. Box 7611,
Washington, D.C. 20044-7611

Re: Volkswagen “Clean Diesel” Marketing, Sales Practices, and Products Liability Litigation, Case
No: MDL No. 2672 CRB (JSC), and D.J. Ref. No. 90-5-2- 1-11386

Dear Assistant Attorney General Cruden:

Ruan Transport Corporation (Des Moines, IA) respectfully submits the following comments in
response to the proposed draft partial settlement with Volkswagen. Founded in 1932, Ruanis a
family-owned, asset-based 3PL, providing Dedicated Contract Transportation and Supply Chain
Solutions to customers across the country. With more than 84 years of transportation
management experience, Ruan is one of the top 10 privately owned transportation service
companies in the country. Our company works with shippers, vehicle and component
manufacturers, fuel providers, community leaders, and other stakeholders to reduce petroleum
use and promote cleaner burning transportation fuels. We participate in the Carbon Disclosure
Project (CDP), and are members of the National Clean Fleets Partnership. We operate (98)
Compressed Natural Gas (CNG) powered vehicles, and have (27) more on order.

We urge the Department of Justice (DOJ) to work with other stakeholders and other parties to
amend the June 28 Consent Decree to include an increased incentive for low-NOx engine
technologies, and vehicles powered by low-NOx engines. As currently drafted, the Consent Decree
does not provide any additional benefit for technologies like low-NOx engines that are much
cleaner than required under federal emission regulations. Thus, a new vehicle powered by a low-
NOx engine certified to the 0.02 optional low-NOx standard and that is 90 percent cleaner than a
vehicle powered by an engine that meets the current 0.2 g/bhp-hr standard receives the same 25
percent allowance (40 percent for a repower) under the Consent Decree. We therefore urge the
DOJ to amend the Consent Decree to increase the incentive for these cleaner burning trucks and
engines to 75%.

3200 RUAN CENTER, 660 GRAND AVENUE, DES MOINES 1A, 50308 | B66-782-60069 WWW.RUAN.COM
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We urge the DOJ to modify section 1(a) of the Consent decree to include all Class 8 vehicles subject
to emission standards prior to 2013 when being replaced by CNG powered or low NOx CNG
powered equipment (for the entirety of the U.S., not just relevant States with more stringent
requirements). Substantial emissions reductions can be realized by replacing pre 2013 emission
standard vehicles with these clean technologies. Companies such as ours that have shown both
the intent and follow-through to deploy cleaner vehicles simply do not have the 1992-2006 fleets
in service.

We also urge the DOJ to expand the definition of Class 8 Freight Trucks to allow local communities
and state authorities the ability to provide an incentive for local and regional trucks that transport
goods through them. As currently written, the definition and use of the term “local” could be
construed to narrow the ability to fund regional trucks despite the fact that most regional trucks
still pass through or near local communities, having an emissions impact. Moreover, the emissions
of over the road trucks contribute to the occurrence of ozone transport, contributing to pollution
issues in up-wind areas. For these reasons, we would urge that the Consent Decree define
additional flexibility to fund regional trucks as well as local trucks.

Lastly, we would like to support the comments submitted by other organizations that have
highlighted concerns related to the inclusion of the scrappage requirement. Based on our
experience in evaluating and participating in incentive programs, we have found that scrappage
programs can be onerous and make it difficult to successfully deploy new, cleaner burning vehicles
and technologies. We therefore support the comments urging the DOJ to expand the eligible years
for scrappage and to waive the requirement in the case of fleets or businesses that acquire low-
NOx engines. We urge the DOJ to also waive scrappage requirements for businesses that sell
eligible outgoing vehicles to locales outside North America and Central America.

Sincerely,
7
T AT famaig

Steve Larsen, Director of Procurement and Fuel
Ruan Transport Corporation
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repowering many of the remaining pre-2007 diesel engines in our midst, and will do so in a way that will
deliver benefits across the country and in many communities.

SAFE is submitting a separate letter in reference to the National and ZEV Investment Plan fund. If both
these sets of programs/funds are used smartly, the nation can reduce its dependence on oil and solve its
national, economic, and environmental issues effectively and cost-efficiently, overcoming a chicken and
egg problem that has hampered the introduction of new vehicle fuels and technologies for decades.

The need for swift action is real. Despite improvements in fuel efficiency, the United States still depends
on oil to power 92 percent of its transportation sector, a virtual monopoly. This strategic commodity is
priced on a volatile global oil market influenced by actors many of which share neither our values nor
goals. This poses serious risks to our national and economic security—the government spends an
estimated $67.5 billion annually to protect the flow of oil around the world, and consumers and
businesses are simply forced to pay more whenever conflict or supply disruptions cause an oil price
spike. Curtailing U.S. exposure to such volatility, thus improving energy security, can only be achieved
by reducing the nation’s overall oil intensity through improved fuel efficiency and the greater use of
alternative fuels. Both of these strategies also reduces NOx emissions.

The good news is that alternative fuel vehicles and engines exist today that emit NOx at levels that are 90
percent lower than the current EPA limit of 0.2 g/bhp-hr, and many more will enter the market over the
life of the Consent Decree. SAFE’s recommendations are aimed at accelerating the deployment of these
vehicles and engines to meet the goals of the Environmental Mitigation Trust.

Recommendation 1: SAFE recommends that the final Consent Decree provide 75 percent funding
for all new trucks powered by a non-oil fuel.

As currently drafted, the Consent Decree’s Environmental Mitigation Trust provides funding for Non-
Government Owned Eligible trucks and buses based on the technology used. Thus, the Environmental
Mitigation Trust provides 40 percent funding for a repower (diesel, CNG?, propane, hybrid) and 25
percent funding for a new diesel, CNG, propane, or hybrid vehicle, compared with 75 percent of the cost
of a new all-electric vehicle. These funding percentages are consistent for eligible large trucks, eligible
buses, freight switchers, and medium trucks. New diesel, CNG, propane, or hybrid drayage trucks
receive 50 percent funding.

While SAFE supports the strong incentive toward electrification the percentages, in practice, could lead
to a binary choice between buying a new electric vehicle (with 75 percent funding) or a new diesel
vehicle (with 25 percent funding). SAFE therefore respectfully requests that the list of Eligible
Mitigation Actions contained in Appendix D-2 be modified to provide a 75 percent funding incentive for
the purchase of new trucks powered by any non-oil fuel. This should include CNG, propane, and other
fuels, such as hydrogen. Nevertheless, given the importance of improving vehicle fuel efficiency, SAFE
supports the Environmental Mitigation Trust proposal to provide 40 and 25 percent funding incentives to
diesel and hybrids for the cost of repowers and new vehicles, respectively. Moreover, SAFE requests that
the Environmental Mitigation Trust prioritize vehicles with the largest oil-displacement and NOx
emission savings potential in the disbursement of funds (typically long-haul, heavy-duty trucks which
travel an average of approximately 70,000 miles per year?).

2 |t is worth noting that Class 8 trucks also operate on liquefied natural gas (LNG), so we request clarification that these funds
will be available to LNG trucks as well.

3 Oak Ridge National Laboratory, Transportation Energy Data Book: Edition 34, 2015.
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If a 75 percent funding incentive for all non-oil technologies is cost prohibitive, SAFE recommends
lowering the incentive for all non-oil technologies (the incentive available to hybrids should also be
lowered accordingly to remain a meaningful amount lower).

Recommendation 2: SAFE recommends that Appendix D is modified to enable Beneficiaries to use
funding to replace model vear 2007-2012 vehicles in all states.

SAFE requests that Appendix D be modified to enable Beneficiaries to receive funding for Eligible Large
Truck, Eligible Bus, and Medium Truck projects that include the replacement or repowering of model
year 2007-2012 vehicles in all states. Currently, the Consent Decree’s Environmental Mitigation Trust
requires the replacement or repower of 1992-2006 model year trucks but allows areas that already require
fleets to retire these older trucks to also fund the replacement or repower of 2007-2012 model year
vehicles.

The current proposal to limit the funding for certain 2007-2012 model year vehicles unnecessarily
restricts potential of funding for eligible truck and bus projects in two ways. First, it limits this
opportunity to only a few areas of the country. California is currently the only state that requires
upgrades for 1992-2006 model year trucks and buses. Second, it excludes a significant number of fleets
that operate only 2007 or newer model year trucks, but that operate very high mileage vehicles. In many
cases, these high-mileage trucks can be the best candidates for cost-effective reductions in oil
consumption and NOx emissions.

Moreover, the fleets that are most likely to invest in ultra-modem fleet technologies are large
corporations that tend not to have model year 2006 trucks in their operation, even today. Therefore, the
largest potential audience for this funding program and targeted technology will effectively be excluded
from participation, except in a few instances. For the growth of the market for alternative technologies
and fuels, it is critical that leading fleets be able to participate in this program. We therefore request that
the replacement program be expanded to allow fleets in all areas of the country to replace or repower
2007-2012 model year vehicles.

It is worth noting that, as time goes on, the 1992-2006 limitation will become an anachronism. The
Consent Decree will govern funding that will be used to repower or replace vehicles in 2026 and
potentially beyond, when pre-2006 engines will be few and far between. The program should have a
mechanism for updating the model year eligibility annually to ensure that it is always repowering or
replacing the appropriate model year engines and vehicles.

Recommendation 3: SAFE recommends that Appendix D be modified to provide a waiver from the
scrappage requirements.

Given the need to accelerate the transition to advanced vehicle technologies SAFE strongly urges that the
scrappage requirement be waived when fleets are using Environmental Mitigation Trust funds to
purchase these new vehicles.

Nearly twenty years of experience with California and federal retrofit and replacement programs has
shown that scrappage requirements often limit the demand for new vehicle purchases. Simply stated,
forcing a fleet to strand an asset that still has some value makes it more difficult for many fleets to invest
in advanced vehicle technologies. Again, it is imperative that leading fleets be encouraged by this
program to participate in order to accelerate and scale the deployment of new vehicle and fuel
technologies in the marketplace to both reduce oil consumption and NOx emissions.

Page 3 of 4
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