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INTRODUCTION

This Handbook i designedto help peopledealing with civil lawsuits in federal court without legal
representation. Proceeding without a lawyer is called proceedinpro set,0a Latin phraseme ani ng of or
oneselfoor sometimesdn propria personagdmeaningdn his or her own persord Representing yourself in a
lawsuit canbe complicated, time consuming, and costlyFailing to follow court procedures can mean losing
yourcase. For thesereasorns, you are urged tavork witha lawyer if possibleChapter 2 gives suggestions on
finding a lawyer.

Do not rely entirely on this Hartabok. This Handbook provides a summary otivil lawsuit procedures, but
it may not cover all procedures that may apply your case. It also does not teach you about tHaws that
will control your caseMake sure youread the applicablefederal and localcourt rulesand do your own
research at a law library or onlinéo understand your case

The United States District Court for the Nortle District of Californiahas Clerk® Offices in the San
Francisco, San Jose and Oaklarmburthouses. Clerk Office stdf can answer general questionsbut they
cannot give you any legal advicé&or example, they cannot help you decide what to do in your lawsuit, tell
you what the law means, or even adse you when documents are due.

There areLegal Help Centersn the SanFrancisco, Oakland and San Joseaurthouseswhere you can
get free help with your lawsuitfrom an attorneywho can helpyouprepare documents and givdimited legal
advice. This attorney will not be your lawyer and you will still be representing yourseée Chapter 2 for
more details

Tips For Pro Se Litigants
There is a lot to learrin representng yourself in federal court, but here are some kegointers:

1. Read everything you get from the Gurt and the other side right away, including the papers you get
from the Clerl& Office when you filelt is very important that you know what is going on in your case
and what deadlineshave been set

2. Meet every deadline If you do notknow exactly how to do something, try to get help and do your
best. It is more important to turn things in ontime than to do everything perfectlyYou can lose your
case if you missdeadlines.If you need moreime to do something, ask the Qart in writing for more
time as soon as you know that you will needand before the deadlinehas passed

3. Use your own words and be as clear as possibléou do notneed to try tosound like a lawyerin
your papers, be specific about théacts that are important to thelawsuit.

4. Always keep all of your paperworland stay organized Keep paper or ekctronic copies of
everything you send ouand/or file with the Court When you file a paper in the Clef& Office, bring
at least the original and twacopies so that you can keep a stamped copy for yourseéffinow where
your papers are so that you can ustaem to work onyour case.

5. Have someone else read your papers before you turn them.iBe sure that personunderstands
what you wrote; if notrewrite your papergo try to explain yourself more clearlyrhe judge may not
hear you explain yourself in persoand mayrely only onyour paperswhen making decisions about
your case.

6. Be sure the Court always has your correct address and phone numb#ryour contact information
changes, contact theClerkés Office in writing immediatelyAlways include your casaumber on any
paperwork you submit to the Court.

7. Omit certain personal identifying information from documents submitted to theCourt for filing.
All documents filed with theCourt will be available to the public on therternet. Protect your privacy
by leaving off social security and taxpayer identification numbers, names of minor children, dates of
birth and financial account numbers.

1 Words appearing in this format are defined in the Glossary at the end of this Handbook.



CHAPTER
WHAT SHOULDTHINK ABOUT BEFOREIRG A LAWSUPT

To begin a lawsuit, you have to file @mplaint, which is awritten explanation of your claim with the
court. The party who starts a civil lawsuit biiling a complaint is called theplaintiff. The party being sued is
the defendant Both are calledlitigants, which means parties to a lawsuitA complaintgives fomal notice of

your lawsuit b the defendant and theCourt.
To Be Heard IMThisFederal Court, Your Case Has To Meet 8ikOf These Requirements:

1. You must have a legal claim
You have a legal claim if (a) someone broke a lamnD, as a result, (b) you wer personally harmed.
You usually cannot sue on the basis of someone else being harmed.
2. You must start your case before the deadline
a. There are very strict dadlines for lawsuits calledstatutes of limitation. If you miss the
deadlinethat appliestoyourase, t he Court may be required to
you are only a day late.
b. Tofind out the deadline for your case, you can:
i. Aska lawyer if you know one, or make an appointment witthe federal courthouse
Legal Help Center(See Chapter 2 for diails about theLegal Help Centers
ii. Go to a law libranpr use online legal research tool& research the statute of
limitation for your case.
3. You mustsuein the correct court.
a. Federal courts can only decide certain kinds of cases:
i. Cases invdving fedem | | a waG n o subject matterjurisdiation) OR
ii.  Cases in which the plaintiff and the defendant live in different statesNDthe
amount in controversyis more than $75,000 (diversity jurisdiction).
b. If yourlawsuit does not meet one of these descripbins, you cannot sue in federal courtyou
may be able to sue in state court.

Do the federal courts have

Did someone break a law AND, by breaking that N You do not have a legal claim
K, caes pocsenal e o you ! jurisdiction over your case?
YES
v
Did you file your case before the deadline (the NO The Court may have to dismiss your
statute of limitations)? case, even if you are only one day late.
YES
A 4
L Are all of the plaintiffs inyour case from
ROst your ase Svabve & (acoral bonct NO» different states than all of the defendants? KO
|
YES YES Your case will probably be dismissed because
¥ v thereis no federal jurisdiction.
There is probably <vEs.| Doesyourcaseinvolve anamountover | (You may still be able to sue in state court.)
federal jurisdiction over your case. $75,000? )




4. You mustsue someone who is under the Coui® power.

A federal court in California cannot hear your case if it does not have power over the person or
organization you are suig, meaning the Court lackpersonal jurisdictionover the defendant This
Court can hear your case if the defendant:

Lives in Californiapr

Did something in California that is the reason for your lawsuiiR

Agreed to be sued in CaliforniaRr

Has been personally servedwith a copy of your complaint in Californiésee Ch. 7)0OR
Has done things that have had significant effects in California.

To o To I I

Does the defendant live in California?

1 Does the Court have personal

N: jurisdiction over the defendant?

Are actions by the defendant in California

the reason for your lawsuit? \
T
NO
¥ \

Does the defendant agree to be sued in Federal courts in California probably have personal

California? Ve _: jurisdiction over your case.
NO I
" Yes /

Was the defondant porsanally seived witiva. |~ Federal courts in California probably do not have personal

of your complaint in California? -v
S om s ator _,,.YES E jurisdiction over your case and your case may be
l dismissed.
No ’ No //
Did the defendant’s actions have e

significant effects in California?

5. You must sue in the correcfederal district for your case
a. This Courds jurisdiction is the Northern Districof California, which includes these counties:

Alameda, Contra Costa, Del Norte, Humboldt, Lake, Marin, Mendocino, Monterey, Napa, San
Benito, San Francisco, San Mateo, Santa Clara, Santa Cruz, Sonoma.

b. The rules about suing in the right court are callegenue rules. Our legal system has venue
requirements so that it is not overly difficult for all parties to get to the courthouséou can
read the venue statute at 28United States Codeld.S.C) § 1391.

c. The rightvenuefor your case is the district where:
A One of the defendants lives (but only if all defendants live in Californiag
A The events that are the reason for your lawsuit happenedR
A A large part of the property you are suing about is locatenR

A You live, if you are suing the U.S. government ofealeral agency or official for something
done in an official capacity.

d. If you start your case in the wrong district, the Court may transfer the case to the correct
court. You would then have to go to that court to argue your case.




Is at least one of the defendants living in the
Northern District of California? Is this the correct

| = venue for this case?
NO YES

v

Did a substantial part of the events you are suing =
about happen in the Northern District of California? \YES

i
? o

g Y The Northern District of California is probably the correct
venue for your lawsuit.

YES
Is a large part of the property you are suing about
IecAtoll e NertemDisticrat Cakforin? The Northern District of California is probably the wrong
] venue for your lawsuit.
NO
v NO

Are you suing the U.S. government or a federal
agency or official for something done in an official
capacity AND do you live in the Northern District of
California?

6. The person or agencyou are suing must not have immunity

Some people and organizations cannot be suedhis happens when a persads job entitles him or her to
partial or completeimmunity. For example, the federal government, state governments, judges and many
government offcials usually have immunity in civil casedf federal and stategovernments have waived
immunity to allow some types of suitdyut these will be subject to additional rules and procedures, like
stricter statutes of limitation. If you try to sue someone to has completeimmunity in federal court, your
case will bedismissed.

To find out if the person or organization you are suing has immunity, you can:

a. Ask a lawyer, if you know one, or make an appointment with the federal courtholisgal
Help Center (SeeChapter 2 for details about thd_egal Help Centers

b. Go to a law libraryAsk how to research immunity from federal lawsuits.

Have You Exploredlternatives To Suin@

Even if you do have the right to sue, you shoutdrefully consideralternatives to suirg. Lawsuits can be
costly, stressful and time consuminginstead of filing a lawsuit, you can try other alternatives or solutions.
Some aternativesto bringing a lawsuitinclude:

Gathering Information

Sometimes things are not what they seem at firsEometimes things that appear to have been done
on purpose were done unintentionallyully investigating what happenecdhay help you decide
whether a lawsuit is advisable.

Working Things Out

Consider talking directly to the people who you think might be resmible for causing the problem.
Sometimes people are more likely to respond in a positive way if they are approached respectfully
and given a real opportunityo talk than if the first they hear about a problenms through a lawsuit.

Going to Governmental o Private Agencies

Consider whether there are other processes youwd use or agencies you couldsk for help with
your problem.Sometimes there is a governmental or private agency that can addregsur problem
or lend you assistanceExamples of such ageacies include:

A The Equal Employment Opportunity Commission (or an equivalent stateuntyor cityagency) to
address employment discriminatn;




A The local police review board or office of citizedsomplaints to hear comgaints about police
conduct;

A Aconsumer protection agency or the local district attornéy office to investigate consumer
fraud,;

A The Better Business Bureau or private professional associations (e.g., associations of
contractors, accountants, securities dealers, architects and engineers, gtto hear business
related complaints.

Using a Small Claims Court

In some cases you may have the option of filing a case in small claims court, which is giesil for

people without formal training in the lawThese courts are part of the&alifornia statecourt system.

There is no equivalent to the small claims court in the federal couriBhis website can help you
understand small claims coa and help with filing:http://iwww.courts.ca.gov/se Ifhelp-smallclaims.htm.

Alternative Dispute Resolution
Dispute resolution service i such asmediationii may be faster and less expensive than taking a
case to court.Mediation encourages parties to communicate clearly and constructively to find
common gound or to identify solutions that can serve the partigseal interests.Many counties have
free or lowcost agencies that can assist you in finding a provider of alternative dispute resolution
services.A listing can be foundat the California Bafs webste:
calbar.ca.gov/Public/Pamphlets/ResolveaDispute.aspx
There are also alternative dispute resolution options for parties who have filed lawsuits in this Court.
Please refer b Chapter b.

CHAPTER
HNDING ALAWYER

This Handbook is designed to help those without an attorney, but it is no substitute for having your own
lawyer.Effective representation requiregn understanding of:

1. The law that applies to your case
2. The court pocedures you have to follow
3. The strengths and weaknesses of your arguments and the other p@tgrguments

Not understandingany of the above canresult in critical mistakes with serious legal consequences
Because of this, the Court encourages you tatil a lawyer, if possible.

How Can | Find A Lawyer?

Thefollowing resources may be helpful:

A Certified legal referral service that help people find lawyers, such as:
Bar Association of San Franciscbawyer Referral & Information Service: (418989-1616,
Monday-Friday, 8:30 a.nm5:30 p.m.

A The California State Bar websitezalbar.ca.gov/Public/LawyerReferralServicesLRS.aspSearch for
certified legal referral services by county.

A The State Bafs Lawyer Referral Services Directorf866) 442-2529 (toll free in California)

A TheStateBas pamphl et (avail abl e iFmndingtnlgd i Rihg fatn dL Swyaen
calbar.ca.gov/Public/Pamphlets/Hiringal awyer.aspx

What Are The Federal Courthouse Legal Help Centers & How Can They Help Me?

The Court has establishetiegal Help Centersn the San FranciscpOaklandand San Jose courthouses
where people who are repesenting themselves in federal court cases can get advice from experienced
attorneys.There is no fee for this servicePlease plan aheadronsultations with the federal couhouse
Legal Help Centes are usually byappointment only.

The federal courthousd_egal Help Centeattorney can:
5
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inform youabout the federal court pocesses and procedures that yoneed to follow;
explain court orders and other paperwork;

give you useful forms

answeryour legal questions; and

refer youto appropriate legal,social, and government services.

If you seek help from the_egal HelpCenter, you will still represent yoursklThe lawyer at thd_egal Help
Center camot be your lawyerlf you have tried to find a lawyer but have not found one, the Legal Help
Center maybe able to help you

San Francisco Courthouse Legal Help Center:

The Center is located on the 1B Floor, Pom 2796 of the San Francisco courthousd~oran
appointment call (415) 7828982 or visit the office to sign up in person.

Oakland Courthouse LegaHelp Center:
The Center is located on the 4 Floor, Room 470 Sof the Oakland courthouseFor an appointment
call (415) 782-8982 or visit the office to sign up in person.

San Jose Courthouséegal Help Center
The Center is located on thet Floor, Rcom 2070 of the San Jose courthouse. This Center has a

second office at Law Foundation of Silicon Valley, 152 North 3rd Street Bloor, San JoseFor an
appointment call (408) 297-1480 or visit either office to sign up in person

Please visit the Couis website,cand.uscourts.goy( c hoose t he menu i drealithed Pr o S
phone numbers listed abovdor current office haurs, forms and policies for alLegal Help Centers.

Do Do To I Ix

What 1 s oOPrentat®m?’nod Repres

In averylimited number of cases, the Court may ask a lawyer to step in for all or part of the case and
represent a pro se litigant without chargerree legalcounselis calledpro bonorepresentation The Court
will sometimes appoint pro bono aunsel forjust part of a case.For example, the Court might appoint pro
bono counsel for asettlement conferencein which it believes a lawyer could help negotiate a settlement.

For more information abouCourt appointment of pro bono counsel, seehis Caurt® General Order No.
25 (available atcand.uscourts.govheneralorders).

CHAPTER
How DA RESEARCH THE LAV

There are two kinds of lawthat you will need to know to represent yoursefrocedural ules and
substantive law.The United States Code (abbreviated U.S.C.) contains both, but you may also need to look at
state codes and at federal and state judicial opinions a@case lawo

1. Procedural rulesdescribethe different stepsrequired to pursuea lawsuit. You must follow these four

sources of rules to have the Court consider your case:

a. Federal Rules of Civil Procedur&@hese apply in every federal court in the countfgeviewv
them at any law libraryor online:
A www.uscourts.gov/rulespolicies/current-rules-practice-procedure
A law.cornell.edu/rules/frcp

b. Federal Rules of Evidencerhese rules define the types of édence that a federal court
considers to beadmissible You @n only prove your case to thed@irt using admissible
evidence.Reviewthese rules early in your caset a law libraryor online:
A www.uscourts.gov/rulespolicies/current-rules-practice-procedure
A law.cornell.edu/rules/fre

c. Local Rules of the United States District Court for the Northern District of Califorfiiaese

are procedural rules that build on the Federal Rules of Civil Procedure and apply only in this
Court.Review them:



http://www.cand.uscourts.gov/
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A Online:cand.uscourts.gov/localrulesor
A Atthe Cleris OfficeOR
A At thefederal courthouseLegal Help Centetsee Chapter 2 for details)

d. Judges6Standing OrdersThese areindividual judgesdspecial rulesthat apply in allcases
assigned to them Normally, theClerk® Office will provideyouwith a copy of thesewhen you
file the conplaint. You can also find them on your judgeweb page orthe Couris website:
cand.uscourts.gov/judgesor ask at the federal courthousd.egal Help Center

2. Substantive lamdescribes what you must provéo establishyour claims.Eachclaim has a different
set of laws that you need to learnFor example, different laws apply to an employment discrimination
case than a real estate caseTo find the substantive law that applies to your claimgou will need b
visit alaw library A law librarian can show you where to find the specific law that you ne8dme

public law libraries in the Northern District are listed belowind some statutes and cases onlinér
free on sites such as FindLawc@selaw.findlaw.con).

To look up unfamiliarlegal terms use:

1. The glossary at the back of this handboafall glossary terms in this book are in a special format like
this: service of proces$

2. A legal dictionary, such aBlack® Law Dictionary
3. Free online resources, such asictionary.law.com

Public Law Libraries In The Northern District Of California (By County)

ALAMEDA COUNTY
1. Bernard E. Witkin Alameda Countyaw Library (two locations)cgov.org/law/
Oakland Main Library Hayward Branch Library
125 Twelfth Street 224 W. Winton Avenue
Oakland CA 94607 Hayward, CA 94544
Phone: (510) 2084832 Phone: (510) 6705230

2. University of California Law Libraigw.berkeley.edu/library.htm
Boalt Hall, BerkeleyCA 94720; Phone: (510) 6420621

CONTRA COSTA COUNTY
Contra Costa County Public Law Library (three lacat) cccpllib.org/
Main Branch Richmond Branch Pittsburg Branch
A.F. Bray Courts Building Superior Court Building Superior Court Building
1020 Ward Street, It Floor 100 37t Street, Rm. 237 100 Center Drive, Rm. 1045
Martinez, CA 94553 Richmond, CA 94805 Pittsburg, CA 94565
Phone: (925) 6462783 Phaone: (510) 374-3019 Phone: (925) 2522800

SAN FRANCISCO COUNTY
1. San Francisco Law Librarsflawlibrary.org/

1145 Market Street, 4" Floor
San Francisco, CA 94103
(415) 554-1772

2. Hastings College of the Law Librafrary.uchastings.edu/library/index.html
200 McAllister Street, 4th Floor, Safrrancisco, CA 94102; Phone: (415) 564750
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http://www.acgov.org/law/
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MONTEREY COUNTY

Monterey County Law Library (two locationsj)rylawlibl.com/

Monterey Branch

Monterey Courthouse

1200 Aguajito Road, Rm. 202
Monterey, CA 93940

Phone: 831) 264-4207

DEL NORTE COUNTY

Salinas Branch

Federal Office Building
100 West Alisal, Suite 144
Salinas, CA 93901
Phone: (831) 7555046

HUMBOLDT COUNTY

Del Norte County Law Library
County Courthouse

450 H Street

Crescent City, CA 95531
Phone: (707) 464-8115 x126

LAKE COUNTY

Humboldt County Law Library
812 4th Street, Rm. G04
Eureka, CA 95501

Phone: (707) 4762356
co.humboldt.ca.us/lawlibrary/

MARIN COUNTY

Lake County Law Library

175 3rd Street

Lakeport, CA 95453

Phone: (707) 2632205
colake.ca.us/Govemment/Directoryl_awi ibrary.htm

MENDOCINO COUNTY

Marin County Law Library

20 North San Pedro Road, Suite 2015
San Rafael, CA 94903

Phone: (4.5) 472-3733
marincountylawlibrary.ord

NAPA COUNTY

Mendocino County Law Library
100 North State Street, Rm. 307
Ukiah, CA 95482

Phone: (707) 4634201
co.mendocino.ca.us/lawlib/

SAN BENITO COUNTY

Napa County Law Library
Historic Courthouse

825 Brown Street

Napa, CA 94559

Phone: (707) 2991201
napalawlibrary.com/

SANTA CLRA COUNTY

San Benito Couaty Law Library
440 Fifth Street

Hollister, CA 95023

Phone: none

SANTA CRUZ COUNTY

Santa Clara County Law Library

360 N. First Street

San Jose CA 95113

Phone: (408) 2993567 (recorded information)

sccll.org/

SAN MATEO COUNTY

Santa Cruz Law Library

701 Ocean Street, Room 070
Santa Cruz, CA 95060
Phone: (831) 4202205

lawlibrary.org/

SONOMA COUNTY

Sonoma County Law Library
2604 Ventura Avenue

Santa Rosa, CA 95403

Phone: (707) 5652668
sonomacountylawlibrary.org/

San Mateo County Law Library
CohnSorenson Law Library Building
710 Hamilton Street

Redwood City, CA 94063

Phone: (650) 3634913
smclawlibrary.org/
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CHAPTER
How DA DRAFTA COMPLAIN?

The first step in a lawsuit is to file a complaint with the Couithe complaint tells the Court and the
defendant how and why you believe the defendantolated the law and injured youBefore youdraft your
complaint, read Chapter 1, which explains some requirements for a case to proceed in this Court

What Does A Complaint Look Like?

Formal documents that you submit to the court are callquleadings A cmplaint is one type of pleading.
Pleadings are written orpleading paper which is lettersized paper that has the numbers 1 through &
running down the left side.You can @wnload a pleadingpaper templateand complaint formsonline at
cand.uscourts.gov/LegaHelp-CenterTemplates.

Here are some esources for different types of complaints:
1. Employment discrimination or social security benefits

a. Clerlks Office
b. The federal courthousd.egalHelp CenterChapter 2);
c. Online:

A cand.uscourts.gov/civilforms
A topics.law.cornell.edu/wex/Employment_discrimination
A nolo.com/legal-encyclopedia/workplace-rights/
A nolo.com/legal-encyclopedia/socialsecurity-appeal-denied-claims-30167.html
2. General and civil rights
a. Thefederal courthouselLegal Help CentgiChapter 2);
b. Online:
A cand.uscourts.gov/L egalHelp-CenterTemplates.
A justice.gov/crt/complaint/
3. Other complaintforms are available inlaw libraies. Some books that contain complaint forms are:
California Forms of Pleading and Practice
Wesfs Federal Forms
Federal Procedural Forms
Lawyer® Edition
American Jurisprudence Pleading and Practice Forms

What Information Must Be In A Complaint?

Number each page of your complaint and type o0Comp
paragraph that follows thecaption. The complaint shoud contain all of the following:

1. Caption Page
a. On the first page of your complaint, list your name, address, telephone number, fax number
(if any), and email address.

b. Li st the names of the def enCamplkisd )and the tit
c. Write ofbermahury Trialdé i f you want your <case
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Here isa sample complaint caption page:

- | Fll inyour personal
Pleadings are formal informetion: name, address,
documents submitted tothe tdq*m number, faxnumber General Riles:
Qout. Acomplaintisa i .
ofplexiingardiswittgpe 1 || Tokm Dos (if ary) and e-mail address. 1. Number each page of your complaint.
: 123 hzin Steast 2. Type cComplaintdin the footer.
on pleading paper. 2 || Sam Francisco, CA 84102 3. Nurmber each paragraph
Pleading paper isletter- L |45 555-1234 ' '
sized paper withthe © | €415)355-1235 (FAX)
numbers 1-28 running 4
. Jame Jomes
downthe left side. ¢ || 127 Main Steoat
5an Francizoo, CA 04102
E |15 T80
5 11415 5556700 (FAXD
8 || Plaintiffs
E UNITED STATES DISTEICT COURT
i NORTHERN DISTRICT OF CALIFORNIA
1 5AN FRANCISCO DIVISION
12
12 || 7OHN DOE and JANE JONES, 3 Jurisdiction explainswhythis Court
14 o . has the power to decide your case.
: ga b
. Flaintiss, % faetie. See28USC §§1331, 1332.
Vi, g COMPLAINT
18
N i JOHI SMITH and 3 DEMAND FOF. JUEY TEIAL
Intradistrict Assignment 17 || SMOITH CONSTRUCTION CO., ﬂ
shoudstatethedivisionof the | Detmims, |
United States District Court for 3 \enue eplainswhythe
e 15 Northemn District of
t&lﬁg{:n DStfr:;gl San 1. Jurizdiction. Thiz cowrt has jurizdiction over thiz complaint becass it arizss under Cilifomiaisthe proper
Sped h 20
Fancisco/ Cakland, San Jose, . the laws of tha United Statas. location for your lawsuit.
or Eurekas towhichyou . . Vemma s ¢ abe im this corert hacms = A dants pazida i :
believethe case dbe 2z 2 Venue. Vanus 1:a]:l]JI{"]JI"IaI_11'&1:L{§Lﬂbﬂﬁbﬂﬂ:'ﬂfﬂ:_ﬂifmtai_:1c_1;/
assigned. - thiz diztrict, and 3 substantisl smount of the actz and omizzions giving riz2 to thiz lawswit oooered in
— 2z this district.
\»\ 3. Intradiztrict Azsignment . Thizs lawseit should be azziznad 1o the San Francizoo
1]
Divizion ofthizs Court bacanss a substantisl part of the vants of omizzions which give riza to this
1
7 lawzuit ooowrred in Warin County.
28 4. Plaintiffs John Dioa {*Do<™) and Jana Jonas {“Tonas™) a2 conetroction worers.

Cther Informetion To Include:

Statement of facts explains the important factsin your case. It tells the Court howthe defendant violated the A - -
lawand howyou received your subsequent injuries. Partiesidentifieswhothe parties arein the case.

Qaimsiswhereyoulist your legal claims. For each claim, there should be a separate section (Qaim 1, Jaim2,
etc.) where you identify the specific lawthat you allege the defendant violated.

Request for relief states what you want the Court to do.

Demand for jurytrial is best included at the end of your complaint. In some cases, you may choose not to have a
jurytrial; inthat event, ajudge will decide your case.

The plaintiff® signatureis included at the end of the complaint. Your signature certifies to the Court that you are
filing your complaint in good faith.

2. Subject Matter Jurisdiction
The first numbered par agrfduigiio® h g bouvul doempphianh
has the power to decide this kind of caseéAs discussed in Capter 1, a federal court can hear a case
based on:

A Federal questionjurisdiction (a violation of federal law}s for more information, read28
U.S.C. § 13310R
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A Diversity jurisdiction(when all plaintiffs and all defendantsare citizens of different states
disputing more than $75,000)c for more information, read?28 U.S.C. § 1332.

3. Venue
The next numbered paragraphH (a b eVerudd )0 shoul d expl ain why the No
California is the proper location for your lawsuit.enue is usually determined by where a matter
occurs or where a litigant resided-or more information,see Ch. 1 and28 U.S.C. § 1391.

4. Intradistrict Assignment
The foll owi ng pdntradigtrictAssighmerip|) a s dloard divisior obthe &nitédh e
States District Court for the Northern District of Califorréas p e ¢ i $an Erandistoppakland, San
Jose, or Eurekato which you believe the case should be assignefihe @und venue rules ardn
Civil Local Rule 2. Generally, cases from each county within the district are assigned as follows:

A SanFrancisco/Oakland: Alameda, Contra Costaylarin, Napa, San Francisco, San Mateo, or
Sonomg and casesfrom Del Norte, Humboldt, Lake and Mendocina which all parties do
not consent to have their case heard by the Eureka magistrate judgs e e .Ch . 6

A San JoseSanta Chra, Santa Cruz, San Benito, or Montergy

A Eureka:Del Nortg Humboldt, Lake and Mendocingthis venue requires all parties to consent
to the jurisdiction of the United States mgistrate judges see Chapterb).

5. Parties
In separate paragraphs, identify the platiff(s) and the defendan(s)in the case.
6. Statement of Facts

This section should explain the important fas in your casein numbered paragraphsit should
explain tothe Court how the defendnt violated the law and how you have been injured
If you refr to any documents in this section, you can attach them to the complaint exhibits
7. Claims
This section should list your legallaimsc b asi cal |l 'y, the | aws ylobu think
possible you should includea separate sectionfor each claim(Claim 1, Claim 2, etc.) identifipg the

specific law that youthink the defendant violatedand explaining what the defendant did to viota
each law

8. Request for Relief
This section should explain what you want th@ourt to do.For example, you can ask the Court to

orderthe defendant to pay you money or to give you your job baé&ach type of relief you request
should be in a separatenumbered paragraph.

9. Demand for Jury Trial

If you want ajury trial, youcan request it at the end of your complainbr in a separate documentlt is
best to include this in your complaint because, if you do not request a jury trial within 10 days of
filing you complaint, you may give up your right to a jury triou may decide you do not want to
have a jury trial. Therthe judge will decidethe facts of your case atbenchtrial, if a trial is held.
See Ch. 18 for more about trials.

10. Plaintiff® Signature

At the end of the complaint, sign your nama/Nhen you sign your name, you are certifying to the court
that you are filing your complaint igood faith This means that you believe

A You have avalid legal claimgND
A You are not filing he case to harass thedefendant; AND
A You havegoodreason to believe that what you say in the complaint is true.

If your complaintdoes not meet these standardsthe Court can require you to pafines for
harassment, frivolous argumers, or a lack of factual investigationSeeRule 11 of the Federal Rules
of Civil Procedure.

11



CHAPTER
How DA FILE PAPERS WITH TABURT

Once you havelrafted your complaint, you must officiallyile it with the Court in order to begin your
lawsuit.

General Rules For Manual Filing

For all methods but electronic filing( e | i ng6), the foll owing rules ap|]
1. File documents in theproper Courtdivision for your case

You may file your complaint in any courthouse except Eureka. Thereafter, papers must be filed in the
courthouse where the assignegudge holdschambers R e f e Intradistrictdssignmend i n Chapt

4 for a more complete explanation.

Have the correct number of copies.

Youshould bring thesigned original documentand two copiesof the signed original
Give the clerk the original dcument (theone you actually signed) and 2opies

Onecopyshouldb e mar ked o0 CHAMB ER S 6Thisanambenseopy gogs toithe n
judge. The Clerk wilstamp andreturn the third copy to you for your file.

How Do | File Documents?

You can file dcuments in four different ways:

1.

In-PersonFiling: Bring thesigned originaldocument (withtwo copies) to the Cleri Office to file it in
person.

a. Filing documents in person during normal business hours
The Clerks Office in each division of the court ispen from 9:00 a.m. to 4:00 p.m., Monday through
Friday, except for federaand other @urt holidays.
SANFRANCISCD........ 450 Golden Gate Ave 16th floor; phone: (415) 522-2000
OAKLAND .......cceneee 1301 Clay St, Suite 400 South phone: (510) 637-3530
SANJOSE ........c.cc..... 280 South First St; phone: (408) 5355363
The Eurekacourthouse does not accept documents for filinddocuments for filing incases assigned
to the Eureka division should be filed athe San Francisco Cleiis Office.

When you file a document, the Cle& Officewill stamp it with the filing date.Your copymarked
0 C H A MB ilRgs1t6 the judge. The other will be handed back to you.

b. Filing documents in person after hours using the drop box

You can file your documents in person eveafiyou cannotgo to the Clerks Office between 9:00 a.m.
and 4:00 p.m. The Clerks Office maintains adrop boxthat can be used to file most documents
before and after regular business hoursSee Civil Local Rule8. The drop boxes are operMonday
through Fridayat the hours below excepton federal holidays:

SANFRANCISCD....... 6:0009:00 a.m. & 4:0086:00 p.m. next to the Clerks Office, 16th floor
OAKLAND................ 7:0009:00 a.m. & 4:0005:00 p.m. first floor lobby
San Jose............... 7:3009:00 a.m. & 4:0085:00 p.m. next to the Clerk Office, 2nd floor

Important Rules for Using the Drop Box

i. Before putting a document in the drop boxollow the instructions that are posted
next to the drop boxexplaining how to datestamp, label and identify your

documents.
ii. To receivea file-stamped copyback from the Courfprovide an extra copy of the
documentwithasefaddr essed, stamped envel ope,

MESSENGER PICKUP BYtame the person who will be picking up the coﬂ;_y o)
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iii. The drop box may not be used to file any papers regarding a matter that is scheduled
for hearing within 7 calendar days.

iv. If you use the drop box to file a complaint, you must include hexk or money order
for the currentfiling fee, made payable to o0CI|I er BgnotUni t e
enclose cash.You do not need to include paymert you are filing a fee waiver with
your complaint.

2. FaxFiling: Although this Court will accept fax copies for filing, you cannot fax the documents directly
totheCourtl nst ead, you fax the docuffoeafdedlesyoor a of ax f
documents in person at the Clerds Office.Civil Local Rule 8 provides cetailed rules Tofind a fax
filing service consultresources such asvww.rapidlegal.com

a. You should directhe fax filingservice to givehe Courtamar k ed 0 C HepWMBEER S 6
faxed documentfor the judge.

b. When you file a document by fax, keep the original document and a record of the fax
transmission in yourfile until the end of the case

3. FEiling by Mait Mail the signed originaldocument and a chambers copyo the Gurt for filing. To
obtain a file-stamped copyby return mail you must provide an extra copwith a slf-addressed,
stamped envelope

SANFRANCISCD OAKLAND SANJOSE

Clerks Office Clerlka Office Clerk Office

United States District Court United States District Court United States District Court
450 Golden Gate Ave, 16th FI. 1301 Clay St., $e 400 South 280 South 1st Street

San Francisco, CA 94102 Oakland, CA 94612 San Jose, CA 95113

TheEurekacourthouse does not accepdocuments for filing.Paper filings for cases assigned to the
Eureka division should be mailed to the San Francisco Claroffice.

4. E#Filing: Efiling is the process of usinglte internet to filedocumentswith the Court and serve them
on other parties fom your computer It offers many advantages, includingonvenientaccess to
Court recordssaving time postage expensesand administrativework.

Pro s litigants must getprior permission from the Court in order to join the-#ling system.If you
receive permission, you can file documenti® your caseonline at the Courts Electronic Case Filing
(ECF)website and view case dockets and documents throughe Public Access to Court Electronic
Records(PACERwebsite, pacer.gov. More details aboute-filing can be found in Chapte®.

How Is Filing A Complaint Different From Other Papers?

When filing a complaint, you must:

1. Fill out a Civil Cover SheetObtain a copy of the form at the Cle@& Office or at the Coufs websie
(cand.uscourts.gov/civilforms. Instructions for filling out the Civil Cover Sheet are on the foriviou
can also visit the federal courthouse Legal Help Center for assistance (Chaj2er

2. File the original complaint plus two copies. (If your complaint contains claims relating to patents,
copyrights, or trademarks, you mustlé the original complaint plughree copies)

3. Arrive at the Clerl® Office before 3:30 p.m.because it takes more time for theClerk to file
complaintsthan other documents

4. Pay $400.00 to file your complaint (or, if you cannot afford the filing fee, see the next section)
After the initial complaint is filed, you do not have to pay any additional fe@sftie most documents
with the Gourt (unlike state court) The Clerks Office accepts pgment in cash €xact change
required), checkor money order made payable o o0 Cl er k Udolcedit bard{\isa,i ct Co
MasterCard, America Express oDiscover Cargcredit card paymentsnust be made in persoi.

What If | Carii Afford The $40.00 Fee For Filing A New Complaint?

If you cannot afford thefiling fee, you nay file an Application to Proceed In Forma PauperidBR )Yau
can get this form at either the Cler#s Office or at theCouri® website(cand.uscourts.gov/civilforms). Note
that there is aspecial form for prisoners.In both cases, pu will have to tell the Courinformation aboutyour
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income, your current employmentand yourgeneralfinancial situation You can find out more information
about filing IFP by reading 28 U.S.C. § 1915.

If you are not a prisoner andhe Court finds that you cannot afford to pay thiéling fee (meaning the
Court GRANTSour IFP applicationthe Court will not requie youto pay the filing fee in order to proceed
with your lawsuitand may waive other costsBe cautious:the fee waiver does not necessarily mean you will
never have to payYou may still be obligated to pay later on in your lawit.

If the CourtDENIESyour IFPapplication, you will be required to pay the fee.

If you are a prisonerand you are unable to pay the full filing fee at the time of filing, you must submit

1. An affidavit that includes a statement of all assets you posss, AND

2. Acertified copy of your trust fund account statement (or institutional equivalent) for the sponth

period immediatelybefore you file the lawsuit; you magbtain this from the trust account office at
each prison at which younave been confinedduring the sixmonth period.

If the Court determines that you are unable to pay the full filing fee at the time of filing, yoill e
granted IFPstatus. Even if you have complied witB 1915(a) and the Court has granted youFP status, if
you are a prisner you will still be required to pay the full amount of the filing fee.

Prisonersifiling fees arecollected throughan installment plan:
1. First, the Court will assess and collect an initial partial filing fee;

2. Aifter payment of the initial partial filng fee, you will be required to make monthly payments of 20%
of the preceding montl§ income credited to your account.

While the Court carassessthe initial fee even if there are nofunds in your account at the time of
assessment, the Court can onlgollectth i s f e e 0 wh eYourpfisomtrdist acauni offite is 6
responsible for forwarding to the Court payments from your account each tithere is more than$10.00 in
youraccount, until the entire filing fee is paid.

CHAPTER
ONCE MY CASE IS A&NED TO A JUDGEHAT Dd DC?

After thecomplaintis filed and the fee paid, the Clerk assigns a number to the case and assigns the
case to a judge.The judgés initials are added to the case number.

District judgesare appointed by the President of the hited States and confirmed by the United States
Senate.District judges are appointed for life and cannot be removed unless impeached.

Magistrate judgesare appointed by the district judge®f the Courtto 8-year terms.They may (and often
do) serve morethan one term.

Rule 73 of the Federal Rules of Civil Procedure states that a mdgige judge may conduct a civihction,
proceeding, trial, or nodury trial only if allplaintiffs and all defendantsconsentto have the casedecided by
a magistrate judge.

If your case is assigned to magistrate judge the Clerk® Office will give you a notice explaining that your
case has been assigned to a magistta judge, along with two forms:

1. one for consenting to have your CosdtoBreceedded by
Before a United Stmbes Magi strate Judged)

2. one for requesting reassignment foyour case to adistrictjudge( cal | ed oDecl i nati on
Before a Magistrate Judge and Request for Reass

14



Understandng the rules forconsentassignment to a magistrate judge. . .

If your case is assigned to a magistrate judge when it is filed,
you will receive a notice of assignment to a magistrate judge along with
SAY “YES”: Check the box to consent to a form asking you to consent or decline to have the case stay with that
magistrate judge jurisdiction and file the judge. You have three options:
form with the Court. -
i ;
. . - SAY “NO”; Check the box to decline DO NOTHING: One or more
Didithe viherparties to the lawsult also magistrate judge jurisdiction and file the parties takes no action.
EOIEEEL B2y BiEL e ARt by o form with the Court. (This is not recommended!)
magistrate judge?
|
YES
A 4 NO A
Your case will be heard by a k Your case will be reassigned to a J
s » < ,
MAGISTRATE JUDGE. DISTRICT JUDGE.

It is important that you complete and filewith the Court one of these forms indicating whether you
consent to have your case decided by a magistrate judge or instead would likeur case to be reassigned
to a district judge. The magistrate judge maglso issue a separate order or send a letter asking you to
submit either a consent form or request for reassignmenby a specific date The federal court_egal Help
Centerscan helpyou understandthis process Chapter 2).

If you fail to return either form, the Court will assume that you do not consent to having your case
decided by a magistrate judge and will eventually reassign the case tdistrict judge. You should not wait to
complete the form, however, as this may delay your case.

Even if you consent to having your case decided by a magistrate judge, the case may be reassigned to a
district judge if anotrer party to the lawsuitdoes not consent toa magistrate judge. The casemay also be
reassigned to a district judge if a new plaintiff or defendars added to the case whaloes not consent to
having a magistrate judge decide the case.

You are not required to consent to a magistrate judgRegardless of whether you consent timave your
case decided by a magistrate judge orequest reassignmentof your case to a district judgethe rules and
procedures used to decide the case will be the sam@nce a party has consentedjowever,that party may
not later in the case withdraw cosent and request reassignment to a district judge.

Even if adistrict judge is the assignedudge in your case, he or she may refer parts of the case, such as
discovery disputes (discusseth Chapters 16-17), to a magistrate judge for rulingSome rulingsmade by the
magistrate judge can be appealed to the district judg&ee Clapter 20.

A magistrate judge may also be assigned to serve asettlement judgewith the power to setsettlement
conferencedates, order parties to attendsettlement conferences and order the production of documents or
other evidence.

CHAPTER
How CAN BE SURE KNOWWHATIS HAPPENING IN MMAGE?

How Do | Review The Docket?

Thedocket is a computer filemaintained by the Courfor each casethat includes: (1) the names and
addresses of all the attaneys and unrepresented partieaND (2) in chronological order, the title of every
document filedalong with the filing date, who filed it and other information.

To prevent mistakes and to ensure that documents are not lost in the maigu should check the case
docket regularly to ensure that:
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A Every document you filed has been entered on the docket. (It may take up to two working days for a
paper filing to be scanned and entered on the electronic docket.)

A You have received copies of ewg document thatother parties havefiled.
A You are aware of every order that the Court has issued.

The federal courtLegal Help Centersan help youunderstand the docket in your cas€Chapter 2).You
may callor email the publiclylisted courtroom deputyfor your judge if you have a spzfic question after
reviewing the docketsuch as a question about schedulingYou may calbr emailthe docket clerkwith
guestions aboutspecific documents filed in the casedo NoTcall the judge, the judgé& chambers, @ the

judget® other staff.

Where Can | Access The Electronic Docket?

You may access the electronic docket using the computer terminals available in the San Francisco,
Oakland, and San Jose Cle@kOfficesduring the hours the Cler& Office is open or yas may do so from any

computer with internet access if you have BACERaccount

How Do | Start Viewing Dockets And Court Documents With PACER?

PACER stands for

OPubl i

c A tt s a wicetofdhe Onited SthtesEEbudsc t r o n

You should sign up for PACER as soon as possible after you become a party to a case in federal court.

1. PACER users can
Reviewdockets online.

To Do o Ix

Print or downloada .pdf copy ofa docket.
Search by case number, party name, or for all cases filed within a specifradge of dates.
Search for specified parties in federal court cases nationwide by U.S. party/case index at

https://pcl.uscourts.gov/search.

2. To view documents and obtain docket information

Visit the PACER syem at www.pacer.gov If you do not have a computer, you can use the public
computers in the Cler Office in the San Francisco, Oakland and San Jose courthouses to obtain

docket information.

The year in which the
case was filed

Initials of the judge who has

\ / been assigned to your case

Understanding Your
Case Number

Begins with “C" = clvil case
Begins with “CR" = criminal case

™y re
C-02-0001 MHP

Your case’s unique number

ELECTRONIC ACCESS: The above format is how your case number will appear
on court documents ECF and PACER will not recognize this format

and proceed.

When typing a case numbento ECF or PACER, use numbers only, like this: 0
0001. A short menu showing multiple cases may come up. Choose your case

3. You must registe to become a PACER usdrefore you can use any version of the PACER system:

Register online atpacer.gov/register.html ORcall (800) 676-6856 to obtain a PACER registration form

by mail.If you provide yar credit card information at the time of registration, you will receive an e
mail with instructions on how to retrieve your login informatioff.you do not provide your credit card
information at the time of registration, you will receive login instruotis by mail. Please allow two

weeks for delivery.
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4. PACEHRrees

There are no registration costs.

Internet access to PACER is billeat 10 cents per page of infemation.
You will be billed quarterly by the PACER Service Center.

The charge for any sigle docurrent is capped at $3.00 the equivalent of 30 pages. The cap
does not apply to name searches, reports that are not caspecific, and transcripts of
federal court proceedings.

If your usage does not exceed $1950 in a quarter, fees for that quarter are waived. If your
usage exceeds $1500, you will becharged

Do Do Do Do

To

A An order designated as a written opinion by the judge is free to view.

A Ifyoualsoregister as an efiler with the Courts Electronic Case Fitig (ECF) system (see
Chapter 9, each timeadocumentisef i | ed i n your c &Neteeof you wi | |
Electronic Filing -mmil, which will allow you to view the document for free one time. This
ofree Il ookd is only for t Beeaufiousysutwil beichmegedy ou o

for subsequent vewings of the document. You should therefore print or save an electronic
copy of the document during your initial viewing.

A The PACER fee information in thBuide changes frequently and is current only as of the

publication date on the covenpf this Handbak. Refer to PACER FAQ on fees for the most
current information pacer.gov/psc/fag.html).

5. Obtaining a PACER fee exemption

If you cannot afford to pay the PACER access fees, you may file a motion wittcthet asking to be
excused from paying the feeslrf forma pauperisstatus does not automatically grant you free access to
PACER)Your motion must show that it would be an unreasonable burden for you to pay the fees and that it
would promote public acces to electronic court docket information if you were permitted to use the PACER
system without paying a fee.

If the CourtGRANTS/ouUr motion, the Clerkd® Office will notify the PACER Service Center; you should call
the PACER Service Center at (800) 68856 to confirm your registration before you begin accessing
dockets and documents.

If the CourtbENIESyour motionand you still want to use PACER, you can do so without cost as long as
you avoid incurring more than the free maximum usage per quarter

6. Information available throughPACER

PACERontains docket information for the Northern District of Californiar:
A All civil and miscellaneous cases filed since August 1990;
A All criminal cases filed since August 1991AND
A Asmall number of cases filed beforé\ugust 1990.

Once case information has been updated in the Northern Disti@&tElectronic Case Filing system, it is
immediatelyavailable on PACER.

7. PACER Support

If you have problems with your PACER accoypigase call the PACER Service Cent#r(800) 676-6856.
The Court can help you with ECF questions, mannot help with problems with your PACER account.

How Do | Review The Case File?

You may come to the Clet& Office during business hours to view and make copies from tbase file,
but it is important to note that onlymanual filings (paper/hard copydocumentsfiled at the Clerl® Office)are
placed in the physical court filand that the court is phasing out paper documents altogether in 2015 so
there might not be a physical file at allAll other dcuments are available only via the electronic docket.

1. Visit the Clerl® Office during business hours in the courthouse where yogaseis being litigated.
For example, if the judge who is assigned to your case is in San Francisco, you must visit the &lerk
Office in the San Francisco courthouse to view your case file.
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2. Bring a valid governmeniissued picture identification card

a. Acceptable identification cards include state driver® license, a California identification card,
a U.S. passport, or a federa$tate/county/city employee card.

b. Not accepted credit cards, car keys, or student identification cards.

3. Bring your case number with youThe case number is stamgd on the caption page (Ex:5-0221
LHK). If you do not have the case number, you can findoy looking up the names of the parties on
the PACER systerat one of the public terminals in the Clei®s Office

4. Request your case filelf a physical file exists for your case, it will bmade available to yowpon
request (uinless someone else is alreadysing the file. You do not need to call ahead.

5. You CANNOT take the case file outside the Cl&kOffice You must look at the case file while you
are in the Clerks Office.

6. If you need toprint or copy a document from the case file Copy machines are avidable for your
use in the Clerl& Office at a small cost. Cled& Office personnel will also copy small orders for you,
for a slightly higher costYou may print documents from the electronic docket for a small fee.

After a case is overphysicalcase files are archived at the Federal Records Center in San Bruno,
California. To determine if a case has been archived, contact the Cisrffice in the location where the
case was litigated.

CHAPTER
WHATARE THERULESFORSERVINADOCUMENTEN OTHERPARTIEIN THELAWSUIT

You must give the other parties to your lawsuit a copy of every document that you file with the Cours
i s r ef e rservingdor tservica aothe other parties.lt is critical that you serve your papers to the
other parties in exatly the way the law requiresThe rules for serving the complaint are different from the
rules for serving other documentdf the complaint is not properly served on the defelant, the case will not
proceed and canbe dismissed by the CourtThe federal ourt Legal Help Centersan help youunderstand
the requirements for serving defendant¢Chapter 2).

. ires
About serw_ce of Present the summons to the Clerk
the complaint & for signing, sealing and Issuance.

summons . ..

Yy Serve all defendants within 90
4 days after filing the complaint or
1 3Gather all required documents: risk dismissal of your lawsuit.
| 1. Complaint and summons. See Rule 4(m) of the Federal Rules of
Get a “Summons in a Civil Action” 2. Order Setting Initial Case Management Civil Procedure.
Form from the Clerk’s Office (or Conference and ADR deadlines.
download It from the Court’s website). 3. Judge’s standing orders. l
4. Instructions for preparing a Case

If you sue more than one defendant, you Management Statement. File a certificate of service (proo
can get one summons listing all of the 5. (In cases assigned to a magistrate of service) with the Court that
defendants or a separate summons for judge) form for consenting to have the shows when and how you served
each defendant. case assigned to a magistrate judge. the complaint and summons on
See Local Civil Rules 4-1 and 4-2, See Civil Local Rule 4-2. each defendant.

What Are The Rules For Serving The Complaint?

In order to serve the complaint, you must first getsummonsfrom the Court.You can get a form titled
ommons in a Civi |l &Qofficear at theéColits website(cdmeeuscQuitsegovkivilforms.
The Clerk must sign, seal, andssuedthe summons to the plaintiffoefore it can beserved on the defendant.
If you sue more than one defendant, you can get one summons listing all of the defendants or get a separate
summons for each oneSee Civil Local Rules4 and 4-2.

Rule 4 of the Fedeal Rules of Civil Procedure statethat the complaint must be served within @ days
after filing, or the Court can dismiss your lawsuithe rule describes different ways to serve a complaint
( service of proces® )The requirementddiffer based onwhether thedefendantis a person, a company, a
government agncy, etc. and where thelefendant is located.
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Generally, Rule 4(c)(2) of the Federal Rules of Civil Procedure allows any person who is at least 18 years
old andNOT A PARTRO THE CASE serve a summons and complaintUnder Rule 4(c)(3), the United State
Marshalk Servicewill servea summons and complainfor a plaintiff who has been given permission to
proceedin forma pauperis(that is, the Court has found the plaintiff unable toafford the Gund filing fee).

You can find more information about prageding in forma pauperis in Chapter 5 and in 28 U.S.C. § 1915.

How Do | Submit A Summons To The Cl er k Of Cour

Atfterfilling out your summons forntompletely, you must present it to the Clerk for signature and seal
before it is valid to seve on the defendants.You can submit a summons form to the Court in person, using
the drop box, or by mail, butoTby fax filing.If you submit a summons form to the Court by mail or by using
the drop box, include a seladdressed, stamped envelope so thidhe Court can return the issued summons
to you.For more information, reviewRule 4(b) of the Federal Rules of Civil Procedure.

What If | Filed In Forma Pauperis?

If yourApplication to Proceed in Forma Pauperis approved, then the Court will ®ie the summons and
forward itto the United States Marshal to serve on théefendants at no cost to youFor more information
on how to filean Application to Proceed ifrorma Pauperissee Chapter 5

How Do | GefA Summons If | Did Not File In Forma Pauperis?

At the time you file your complaint and pay the filing fee, you can obtain as many summonses as you
need from the Clerl& Office You can also obtain the summonses later if you wish.

What Documents Do | Need To Serve On The Defendant(S)?
Youare requiredto serve copies ofALLof the following documents on each defendant:
1. Complaint;
2. Summons, issued by the Clerk of the Court;
3. Order Setting Initial Case Management Conference and ADR deadljines
4

Standing Ordersof the judge to whom your case is assigned, whienay include nstructions for
preparing aCase Management Statement

5. Forms for consentor declinationof magistrate judge(if the case is assignedo a magistrate judge)
Formore information, readCivilLocal Rule 42.

Is There A Time Limit For Servinch&€ Complaint And Summons?
Yes.Rule 4(m) of the Federal Rules of Civil Procedure requirdisat you EITHER
A Obtain a waiver of servicérom each defendant orR
A Serve each defendant within © days after the complaint is filed.

If you do not meet tlis deadline, the Court may dismiss all claims against any defendant whaswnot
served

How Can | Get The Defendant To Waive Service?

Waiving serviceneans agreeing to give up the right to servida personand instead acceping service by
mail. If a defendant waies service, you will not have tgo to the trouble and/or expense of serving that
defendant. If the defendant agrees to waive serviggyou need the defendant to sign and send back to you a
f or m c avaiverefdsendacedwhich you then file with the Ca.

You can ask for a waiver of serice from any defendanEXCePT

A A minor or incompetent person in the United Statesr

A The United States government, its agencies, corporations, officers or employers
A A foreign, state, or local government

To request waver of service from a defendant, you will needlvo forms:

1. A notice of a lawsuit and request to waive service of a sSUmmaossD

2. Awaiver ofthe serviceof summons form.
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You can obtairthese forms from the Cler& Office ordownload them fromthe Courts webste
(cand.uscourts.gov/civilforms).

To request waiver of service, complete and send tbetwo forms to the defendant by firstclass mail
along with a copy of the complaint, summons, and other requitelocuments, plus an extra copy of the
request to waive service and a selddressed, stamped envelopeln choosing a due date on the form, you
must give the defendant a reasonable amount of time to return the waiver of servic least 30 days from
the date the request is sent (or 60 days if the defendant is outside the United States).

If the defendant sends yowback the signed waiver of service, you do not need to do anything else to
serve that defendant.Just file the defendat& signed waiver of servicéorm with the @urt and save a copy
for your files.

ReviewRule 4(g & (d) of the Federal Rules of Civil Procedure regarding service and waiver of service.

What If | Requested A Waiver Of Service And The Defendant Do@Serd It Back?

If the defendant does not return a signed waiver of servid®y the due date you need to arrange to serve
that defendant in one of the other wayspproved byRule 4 of the Federal Rules of AiProcedure.You may
ask the @urt to order the defendant to paythe costs you incurred serving that defendant

How Do | Serve. .

Rule 4(c)(2) provides thaOu MAY NOT SERVEEIPEFENDANT YOURSEYPU must have someone else who is
at least 18 years old serve the defendant with the complaint and summsnYou may hire a professional
process serveror you can have a friend, family member, or anyr@r person over 18 years oldgerve the
complaint and summons for youThe person should not be a potential party or a potential witness in the
case. Following ae the rules for serving different kinds of defendants:

Individuals in the United States?

Under Rule 4(e) of the Federal Rules of Civil Procedure, there are several approved ways to serve the
complaint, summons, and related documents on an individual ihe United States:

1 Hand delivery to the defendantpr
1 Hand delivery to another responsible person who lives at the defend@&ihome;0OR

1 Hand delivery to an agent authorized by the defendant or by law to receive service of process for the
defendant; OR

1 Service by any other method approved by California law or the laws of the state where the defendant is
served. California law on service of process can be found in the California Code of Civil Procedure
beginning at 8 413.10. California law generally allows séce by:

o Hand delivery to the defendantpr

o Hand delivery to someone elseho is at least 18 years oldat the defendani® home or place of
business followed by mailing a copy to the defendant at that address (see Cal. Code of Civil
Procedure § 415.20);0R

o0 Service by mail accompanied by an acknowledgement of receipt (see Cal. Code of Civil Procedure
§ 415.30); OR

o0 Service by publication in a newspaper (subject to the Carapproval; see Cal. Code of Civil
Procedure § 415.50).
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O 7

How do | serve...

> ;
A Business A Foreign Country
If you serve a business in the United States: See 28 U.S.C. § 1608.

See Rule 4(h)(1) and California Law on service of
process for corporations, partnerships, and
unincorporated associations (California Code of
Civil Procedure 88 416.10 & 416.40).

Individuals
See Rule 4(e) and California law on

service of process for individuals - : . +*
(Calfornia Code of Civil Procedure | | Y00 S9Tve & business outside the United
§413.10). ) )
CALIFORNIA REPUBLIC
—_— I
pod = A State or Local Government
See Rule 4(j)(2).

The United States, its Agencies, Corporations,

Officers, or Employees
See Rule 4(i). If you also sue a United States
officer or employee sued in an individual capacity
Individuals in Foreign Countries for conduct in connection with the performance of %
See Rule 4(f) and (g). duties on behalf of the United States, you must .
also serve the employee or officer in accordance Minors or Incompetent Persons
with Rule 4(e), (f), or (9). See Rule 4(g) and California law
: . for service of process on minors
Different servicerules apply and incompetent pereons
depending on the type of defendant . . (California Code of Civil Procedure

§§ 416.60 & 416.70).

Individuals in foreign couriries?

UnderRule 4() of the Federal Rules of Civil Procedure, an individu@l a foreign countrymay be served
by dany internationally agreedneans that is reasonably calculated to give notigeor, if there is none by
using methods prescribed by the f@ign countrys law or government, hand delivery, certified mail delivery or

in the manner the Court orders

A business?

UnderRule 4(h) of the Federal Rules of Civil Procedutbere are several approveanethods for serving
the complaint, summons, and redted documentson a corporation, partnership, or unincorporated
association.

A business in the United States:
A Hand delivery to an officer of th business, a managing ogeneral agent for the business, or
any other agent authorized by the defendant to accepervice of processOR

A Hand delivery to any other agent authorized by law to receive service of process for the
defendant AND, if the law authorizing the agent to accept service of process requires it, you
must also mail a copy of the summonand complant to the defendant;OR

A Any other method approved b@alifornia law or the law of the state in which the business is
served.California® laws on serving corporations, partnerships, and unincorporated
associationscan be found in theCalifornia Code of CivProcedure 88 416.10 and 416.40.
Section 415.40 provides for service on businesses outside California.

A business ouside the United Statesany method described in Rule 4(f) except personal delivery.

The United States, its agencies, corpa@tions, officers, or employees?

Rule 4(i) of the Federal Rules of Civil Proceduspecifies the approved way$o servethe complaint,
summons, and related document®n the United States government or its agencies, corporations, officers, or
employees.

The United States

A Hand deliveryto the United States Attorney for thélorthern District of Californiapr
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A Hand deliveryto an assistant United States Attmey (or to a speciallylesignated clerical employee
of the United States AttorneypRr

A Service byregistered or certifed mail addressed to the civil process clerk at the office of the United
States Attorney for the Northern District of California

AND BOTHf the following:

A Mail a copy of all served documentby registered or certified mail to the Attorney General of the
United Statesin Washington, D.C AND

A If your lawsuit challenges the validity of an order of a United States officer or agency but you have
not named that officer or agency as a defendanglso send a copy by registered or certified mail to
the officer oragency.

A United States agency or corporation (or a United States officer or employee suedlyin an official
capacity):
A Serve the United Statesri the manner described aboveaND

A Send a copy of the summons and complaint by registered or certified mailthe officer, employee,
agency, or corporation.

A United States officer or employee sued in an individual capacity for conduct in connection with the
performance of duties on behalfof the United States

A Serve the United States irithe manner described abwe AND

A Serve the employee or officer personally in the manner setrfo by Rule 4(e), (f), or (g) ¢he Federal
Rules of Civil Procedure.

A state or local government?

A Hand delivey to the chief executive officer of the gowaement entity you wish to serveor

A Serviceaccording to the law of the state in which the state or local government is located.

Minors or incompetent persons?

Rule 4(g) of the Federal Rules of Civil Procedure provides that service on a minor or incompetent person

in the United States mst be made according to the law of the state where the person is servéhlifornia

law for service of process on minors and incompetent persooan be foundat California Codeof Civil
Procedure 88 416.60 &416.70.

A foreign country (or a political subdiision. agency, or instrunentality of a foreign country)?
Read28 U.S.C. § 1608for information on serving foreign governmental entities

What Is A Certificate Of Service?

After service othe complaintand summons is completedyouare required tof i | certifieate @f
serviced (also called agproof of serviced ) w i bunt that Bhews @hen and how the complainsummons
and other required documentavere servedon each defendant.The cetificate of service allows the Gurt to
determine whether service me legal requirements.It MUSTcontain:

The date service was completechND

The place where service was completedND

The method of service usedaND

The names and street address or-mail address of each person servethND

The documents that were servedAND

The dated signature othe person who actually sered the complaint and summons.

For example, if you hired process server the certificate of service must be signed by the process
server.The person who served the documents must swear under penalfyperjurythat the statements in
the certificate of service are trueSee Federal Rulef Civil Proceduret(l) and Civil Local Rule 4.

What Are The Rules FdBenice OfDocumentsOther Than The Complaifit

Rule 5 of the Federal Rules of Civil Procedusets the rules for serving documents other than the
original complaint.If the party you served has a lawyer, then ymusTserve that partys lawyer.If the other
party does not have a lawyerou mustserve the party

To 3 o Do o Do
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Rule 5 allows you to serve documentssing any ONEof the following methods:

Do Do o o o Do

A

Hand it to the personpRr

Leave it at the persoi® office with a clerk or other person in charge, gf no one is in charge, leave
it in a conspicuous place in the officepr

If the person has no office or the offie is closed, leave it at the persol® home with an adult who
lives there;OR

Mail a copy to he persor last known addresspRr

If the person you want to serve has no known address, you may leaveopycwith the clerk of the
court;OR

Send it by email if the personhas consented in writing (but kctronic service is not effective if you
learn that the email did na reach theperson to be serve(; OrR

Deliver a copy by any other method that the person you are serving has consented to in writing.

Forevery dbcument thatyoufile and serve on other parties, you need to file eertificate of service See
Civil Local Rule 5.

CHAPTER
HLINGAND SERVINADOCUMENTE&LECTRONICALLY

After the complaintis filed and the case is opened, the docket and all documents the case are
maintained in an electronic format so that they can be viewed on a computéttorneys are required to file
documents electronically( &f ei | Parties representing themselves are not required tofde, but many
choose to doso (seed0 Wh ard the pros and cons of & i | ibatog)?The judge in your case must give
permission for you to register for-fling.

What Are The Technical Requirements ForHing?

In order to fulfill the technical requirements for €iling, you must have accesso:

1.

2.
3.

Acomputer, Internet access and email on a daily basis so you can-&le your documents and
receive notifications from the Court.

Ascannerto scan documents that are only in paper format (like exhibits).

A printer/ copier because eachdocuments that yu efile will also need to be sent to the judge in
hard copy the judges copy is called thecxchambers copyd ) .

Aword-processing programto create your documents.

A .pdf readerand a.pdf writer, which enables you to convert word processing documents inpmif
format. Only.pdf documents are accepted for diling. AdobeAcrobatis the most common program
used. The reader (Adobe Acrobat Reader) is free, but the writer is ri&dmeword processing
programs comewith a.pdfwriter already installed.

More information and resources regarding these technical requirements is available on the C&urt
website atcand.uscourts.gov/ECF/proseregistration

What Are The Pros And Cons OfHing?

Pros:
1. You @n efile from any computer.
2. You will not have tagoto the courthouseto file your court papers
3. You have until midnight on the day your filing is due tefige (instead of 4:00 p.m. for physical
delivery to the Cler& Office with paper filings).
4. You wil not need to serve the other parties with paper copies.
5. You will likely have more time to respond to any motion filed by the opposing side because you can

receive and reviewthe motion as soon as it is filed, instead of having to wait for your copy toiee
by mail. Opposition papers must be filed with 14 days after the motion is filed, even if you do not
receiveyour copyin the mail until a few days later.
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Issues to Consider

1. If you do not already have all the hardware and software required tdile, there may be some initial
cost.

2. You may require some trainin:
a. How to convert documents topdf and to work with.pdf documents.
b. How tolog into and us the ECF system to file documents.
Free training on using ECF is available online and in persortla¢ Court.ECF trainings highly
recommended for all new users.
3. You will not receive documents in paper, so you will be responsible for checking yoonad everyday
to make sure you read filings and court order&.ou will need to print out all documestyourself.
4. Even if you do not register to file documents electronically, you can access court records online, See
Chapter 7.

If you need assistanceobtaining permission to ile, you mayask the federal courthouseLegal Help
Center(Chapter 2.

How Do IStart EFiling With ECP

To begin €filing, you must firstfile a motion for permission to dile with the Court View or download a
sample motion for permission to dile from the Courts website:cand.uscourts.gov/LegaiHelp-Center
Templates. Once the judgé order granting permission has been entered on the docket, you can register with
ECHthe Courts Electronic Case Filing system) to get a login and passwaortere are no registratin costs
and no fees for €filing. Your registration process will be different from thdbr attorneys.

In order to use ECF, you wilso have toregister withPACERthe Public Access to Court Electronic
Records systenof the United States Courts), if yohave not already done scECF allows you tsubmit
documents to the Court electronically. PACER allows youdtrieve documents from the Court. PACER
registration is covered in Chapter.7

Register to become an ECF usday visiting the Coud website ard following the instructions on the
specialregistration page for pro se litigantstand.uscourts.gov/ECF/proseregistrationDo not attempt to use
the registration procesrovided forattorneys and members of the media.

Important EFiling Tips

1. Once you sign up for BE make sure your account has twe-mail addresseson file. By including a
secondary email address, you can ensure the receipt @ase documents and have a backup copy if
necessay.

2. Al | regi stered partici p aoticeofERdronic Rilmg Bellforevgyst em r
document filed in their case; thipr ovi de sl oak 6 0 &fitecedmarent e T fhee Isokdd
is only available the first time you open alé sent to your email. You will be charged for any
subsequent viewings. Youiree lookwill expire after two weeks. Make sure that you are able to
check your email everyday in order to save and/or print any documents you receive.

3. When you receive a Nate of Electronic Filing, save the documents to your compuietocal hard
drive ORprint it out immediately. This way, you will be able to keep everything organized for your own
files, and you can avoid future access costs.

4. When you dfile, none of the fles you upload will be saved in the ECF system until you hit uBMIT
button.

5. TheECF Help Deskan help answer your technical questions, but they will not be able to help ycu e
file. You canreach the Help Desky emailingecfhelpdesk@cand.uscourts.go@r by calling (866) 638
7829. The Help Desk will answer your questions from 9:00 a.é4:00 p.m., Monday- Friday.

24


http://cand.uscourts.gov/Legal-Help-Center-Templates
http://cand.uscourts.gov/Legal-Help-Center-Templates
http://cand.uscourts.gov/ECF/proseregistration
mailto:ecfhelpdesk@cand.uscourts.gov

CHAPTERO

How DA RESPOND TO A COMPNA?

What Happens When A Complaint Is Served?

Whenyou are served with a complainand summons youbecome adefendantin a lawsuit. You will be
required to file a written response with the Courtynder Rule 12 of the Federal Rules of Civil Procedure,
there are two general ways to respond/ou can:

1. File an answer to the complaintpr

2. File a motion challenging some aspect of the complairif.you file a motion, you magtill have to fie
an answer but only after the Gurt rules on your motion.

It is very important that youespond to thecomplaint by the deadling, or elsethe plaintiff can seeka
default judgmentagainst you, which means that the plaintiffan winthe caseand collect a judgment
against you without ever having the Court consider the claims in the complaiée Rule 5 of the Federal

Ruleso f Civi

Procedure and the section ti tlfyedeed Wh a't

assistance responding to a lawsuit, you can visit the federal courthouse Legal Hegnters for advice

(Chapter 2.

How Much Time Do | Have To Respond The Complaint?

Generally, the summons will specify how much time you have to respofiige time you have to file a
response to a complaint depends on who you are and how you were servBtkse are covered in the
Federal Rules of Civil Procedutand explaired in the table below.

If you need additional time to respod to the complaint, you can ask the plaintiff tagree to extend the
deadline for responding as long as the new deadline does not interfere with any dates or deadlines set by
the Court. Once thearties file a written agreement to extend the deadline, it becomes effective
automatically. You do not need to receive the Co&tapproval. See Civil Local Ruleh

GeneralRule

12(a)1)A)0)

Once servedvith a summons and the complaint, a defendant must file a writte
response to the complainWITHIN 21 DAY, Sinless a different time is specified
in an applicableUnited States statute.

If Service Is Waived

4(d)(3) and
12(a)(1)(A(ii)

A defendant can be ganted extra time to file a complainiFthe plaintiff has
chosen this method of servicNDdefendantreturns a signed waiver of service
within the amount of time specifiedn the plaintiff& request forwaiver of
service.

Defendants within the United Stats have60 DAY Sfrom the date therequest
for waiver of servicevas sent to file a response to the complaint.

Defendants outside the United States hav@0 DAYSrom the date the request
for waiver of service was sent.

Complaint Has Been
Filed

USDefendants Sued | 12(a)(2) The United States, an agency of the United States, or an officer or employee ¢

In Official Capaciy the United States sued in an official capacity, must file a written response to th
complaintWITHIN 60 DAY Sfter the United States Attorney is served.

USDefendants Sued | 12(a)(3) Any officer or employee of the United States sued in an individual capacity for

In Individual Capacity acts or omissions occurring in connection with the performance of duties on
behalf of the United States must file a written response the complaint within
60 days after he or she was served, or within 60 days after the United States
Attorney is served, whichever is later.

After An Amended 15(a)(3) A defendant must respond to an amended complaint either:

1. Withinthe time remaining to respond to the original complainOR

2. Within 14 days after being served with the amended complainthichever
period is later.

25



How Do | Prepare An Answer To A Complaint?

Ananswero0 0 the meritsd challenges the complain® factual accuracyor the plaintiff® legal entitlement
to relief based on the facts set forth in the complainiThe format of your answer mudirack the format of the
complaint. It should include a numbered response to each numbered paragraph of the plair@fftomphint.
Rule 8(b)(1) of the Federal Rules of Civil Procedure governs answé&rs. s amp |l e oanswer pack:ée
on the Courts website atcand.uscourts.gov/LegaiHelp-CenterTemplates There are several requirements to
consider:

1. For each senence in the complaint, state what you admit and what you deny

A If you feel that you do not have enough information to determine if a statement is true or false,
you can state that in your answer.

A If only part of a statement is true, yoshould admit to that part and deny the rest.

A If you do not deny a statement, it is considered the same as admitting toSee Rule 8(b)(6) of
the Federal Rules of Civil Procedure.

2. Include affirmative defenses, if there are any that apply Affirmative defensesare new factual
allegationsthat, under legal rules defeat all or a portion of the plaintifs claim.The sampl e 060an
packet 6 includes i nf or ma. BEdnpteschdifiomative defésksincludect i v e
fraud, illegalityand statute of limitations.See Rule 8(c) of the Federal Rules of Civil Procedure.

A As the defendant, yoare responsibk for raising any affirmative defensesthat can help you in
the lawsuit At trial, youwill have the burden oproving their truth.
A Eachaffirmative defenseshould be listed in a separate paragraph at the end of the answer.

A Anyaffirmative defensenot listed in the answeris waived, meaning icannot be brought up
later in the lawsuit.

3. Include a prayer for relief Theprayer for reliefstates whatdamagesor other relief you believe the
Court should award to the plaintiffusually, the defendant suggests that the plaintiff receive
nothing).

4. Sign and date your answer

Can | Make Claims Against The Plaintiff In My Awer?

You may notassert claims against the plaintiffin the answer In order toassertclaims against the
plaintiff, you must file acounterclaim You may, however, include the counterclaiafter your answer and file
both as a single documentCertain types of counterclaims must be filed at thesame time the answer is
filed or they are considered waived and cannot be raised lateaccording toRule 13(a) of the federal Rules
of Civil ProcedureSeethe sectiono How do | f i | &elow. countercl ai m?0

Can | Anend The Answer After | File It?
If LESS THAR1 days has passed since you served the answer

You canamend your answer anytime within 21 days afteit is served on the plaintiff without the need for
permission from the @urt or from the plaintiff. SeeRule 15(a)(1) of the Federal Rules of Civil Procedure,

If MORE THARR1 days has passed since you served the answer:

There are two ways to amend your answer even after 21 days have passatte your answer was
served onthe plaintiff:

1. Obtainwritten permissionfrom the plaintiff, OR

2. If the plaintiff does not agree to allow you to amend your answer, you céda & motion with the @urt
seeking permission to amend your answebDraft your new amended answer and attach it to the
motion to amend.The motion to amendshould state specifically what you have changed in your
answer and that you are requesting permission from the Court to change your answer as attactiied.
the Court grants the motionyouwill be allowed tofile the amended answerTo learn more about
howto file motions, see Chaptef.l1.

If you file an amended answer, Civil Local Rule dl0requires you to file an entirely new answer and not
simply the changesyou made to the originalThe@a pt i on f or your amended answe.l
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AMENDED ANSWEHRnd if you have included a counterclaimt shouldreado FI RST AMENDED ANS
AND COUNTERCMAI 6
Once The Answer Is Filed, Does The Plaintiff Have To File A Response To It?

No. Under Rule 8(b)(6) of the Federal Rules of Civil Procedure, all statementsrireaswer are
automatically denied by the other parties to the lawsuit.

How Do | File A Counterclaim?

A defendant can bringa complaint against the plaintiff by filing acounterclaim Rule 13 of the Federal
Rules of Civil Procedure covers two different typef counterclaims:

1. Compulsory canterclaims: These are thedefendant® claims against the plaintifthat are based on
the same events, facts, or transactions as the plaint@ claim against the defendantFor example, if
the plaintiff sues the defendantfor abreach of contract, the defendan& claim that the plaintiff
breached the same contract is @ompulsory counterclaim

a. A compulsory counterclaim generally must be filed at the same time the defendant files his
or her answer.See Rule 13(a)lf you fal to include a compulsory counterclainwvith your
answer, you will generally be unable to bring that claim later.

b. If the Court already hasubjectmatter jurisdiction over plaintiff& claim against you, the
Court will also have jurisdiction over your comfaory counterclaim.

2. Permissive counterclaim: These arethe defendant® claims against the plaintiff that areNoTbased
on the same events, facts, or transactions as the plaint@f claim against the defendantin the above
example, the defendan claimthat the plaintiff owes him or her mong undera different contract
would be apermissive counterclaim

a. No rule governghe time forfiling a permissive counterclaim.

b. You nust have an independent basis fosubject matter jurisdictionover the permissive
counterclaim.

Counterclaims should be written using the same format and rules as a complaiee Chapter 4If you
file your counterclaim at the same time you file your answer, you can include the answer and counterclaim
on the same or separate documentdf combined inonedocument, thetil e shoul d read O0OANSV
COUNT E R CA_sArhpMcounterclaim is included inthed a n s w e r, #@gadabldkoa the Couils
website atcand.uscourts.govlLegaktHelp-CenterTemplates.

Once A Counterclaim Is Filed, Does The Plaintiff Have To File A Response To It?

Since acounterclaim is reallya complaint against the plaintiff, the plaintiff must file a written response
to it. The response to a counterclains called areply. Rule 12(a)(1)(B) requires the plaintiff toespond to the
counterclaimwithin 21 days of being served by filing a reply armotion regarding thecounterclaim)

What If | Want ToSue A New Party?

Acrossclaim bringsa new partyinto the case and essentially blames thathird party for any harm that
the plaintiff has suffered.Acrossclaimcan also be used by a plaintiff against a eplaintiff or by a deéndant
against a codefendant. Like a compulsory counterclaim, arossclaim must be based on the same series of
events as the original complaintCros<laims are covered byRule 13(g&(h) of the Federal Rules of Civil
Procedure A samplecrossclaim is included inthed a n s w e r, @padablé&oa the Couls website at
cand.uscourts.gov/LegaHelp-CenterTemplates.

How Can | Use A Motion To Challenge The Complaint?

Once you are served with a complaint, you have a limited amount of time to file a written response to the
complaint. You will eventually need to filan answer(unless the case is dismissejl but you initially may
have the option tochallenge the complaint by filingne of themotions specified in Rule 12 of the Federal
Rulesof Civil Procedurenstead of an ansver. If youfile a Rule 12 motion youwill not need to file your
answer until after the Court decides your motion.
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This chapter describes motions to challenge the complaint. To learn more about the procedures for filing
amotion, see Chapter1lon o Whamoit s on and how do IYowcanialsodindor r e s
instructions anda sampleformi n t h e 0 moadtdanl.nscoptagoK eydiHélpCenterTemplates.

The defendant

may file an H

answer or may IMPORTAI.VTI Know your deadline (usually 21 days after
. . the complaint and summons are served). See Rule 12(a).

first file a

motion,

depending on
what is in the

e File a motion challenging the

File:an answer: complaint under Rule 12 of the

complaint . . . Federal Rules of Civil
Procedure.
The can include affirmati
defenses. Counterclaims
(complaints against the plaintiff) 3
and cross-claims (claims in a new | Major Rule 12 motions:
complaint blaming a third party for ' o Motion to dismiss the
harm the plaintiff has suffered) can | complaint. Rule 12(b).
be served and filed at the same | * Motion to clarify the
time. See Rules 13 & 14. f complaint. Rule 12(e). | |~
) « Motion to strike part of
the complaint. Rule {  ARule12 |
12(f). i motion, like all !
v i papers filed with
Once an answer is on | the Court, must |
me't:;en‘::ep:‘:;:s 10 l : be well-founded. E
The Court
DENIES rules on the GRANTS The plaintiff may be required to file a

motion. If
the Court. ..

the motion... . the motion ...} new complaint, re-starting the process.

About Motions To Dismiss

Amotion to dismissthe complaintargues that there areproblems with the way the complaint was
written, filed, or servedRule 12(b) of the Federal Rules of Civil Procedure lists the followdefensesthat
can be raised in a motion to dismisthe complaintor any individual claim

1. Lack of subject matter jurisdictiont the defendant argues that the Court does not have the legal
authority to hear the kind of lawsuit that the plaintiff filed.

2. Lack of personal jurisdiction over the defendantthe defendant argues that he or she has so little
connection with the district in which the case was filed that the Court has no legal authority to hear
the case.

3. Improper venue the defendant argues that the lawsuit was filed in the wrongeographical locatio.

4. Insufficiency of process or insufficiency of service of processhe defendant argues that the
plaintiff did not prepare the summons correctly or did not correctly serve the defendant.

5. Failure to state a claim upon which relief can be grantedthe deferdant argues that even if
everything in the complaint is true, the defendant did not violate the law.

6. Failure to join an indispensable party under Rule 19%the defendant argues that the plaintiff failed
to sue someone who must be included in the lawsuit barfe the Court can decide the issues raised in
the complaint.

If the CourtbENIESa motion to dismiss, the defendant must file an answer within 14 days after receiving
notice that the Court denied the motionSeeRule 12(a)(4) of the ederal Rules of CiviProcedure.If the
CourtGRANTShe motion to dismiss, it can grant the motiomith deave to amendd  wvith préjudicedas
explained below:

1. WITH EAVE TO AMENDeans there is aproblem with the complaintor an individual claimthat the
plaintiff may be abe to fix.
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a. TheCourt will set a time by which thelaintiff must submit anamended complaintto the
Courtii often 30 days. Theamended complaintcan be served on the defendant by mail or,
for ECF users, through-&ling.

b. Once the defendant is served withhte amended complaint, he or she must file a written
response within the timethe Court orders or by the deadlinset forth in Rule 15(a)(3).The
defendant can either file an answer or file another motion under Rule 12 of the Federal
Rules of Civil Procedw.

2. WITH PREJUDIGBeans there are legal problems with the complairdr individual claimthat cannot be
fixed. Any claim that is dismissed with prejudice is eliminated permanently from the lawsuit.

a. Ifthe@urt di smi sses the ent i6r ¢ heompglhai rctas@wii tsh

b. Ifsome,butnotallc| ai ms are di smissed owith prejudice
answer to the remaining claimswithin the time specified inthe Courts order.

About Motions For A More Definite Statement

Under Rule 1Ze),the defendant argues in anotion for a more definite statementhat the complaint is
so vague, ambiguou®r confusing that the defendant is unable to answer ithe motion must identify the
confusing portions of the complaint and ask for the detailsaeded to respond to it A motion for a more
definite statement must be made before a responsive pleading (usuaby answer) is filed.

If the CourtGRANTSa motion for a more definite statement, thelaintiff is given an opportinity to file a
new complaint Thedefendantthen must file a written response to the complaint within 14 days after
receivingit.Rule 12(a)(4)(B)The written response can be either an answer or another motion.

If the Gurt DENIESthe motion for a more definite statement, then the diendant must file a written
response to the complaint within 14 daysifter receiving notice of the Gurt& order.

About Motions To Strike

Rule 12(f(2) permits the defendant to file amotion to strikefrom the complaint anyéredundant,
immaterial, impertirent, or scandalous matterd This can be used to attack portions of the complaint rather
than the entire complaint or even entire claims.

What If | Do Not Respond To The Complaiht

If a defendant has been properly served with @omplaint but fails to fileany responsein the required
amount of time, then t hdefaultd@Gnée¢he detemdantis islefanltotimeplimti® r e d i
can ask the @urt for adefault judgment which means that the plaintifivins the caseand may take steps to
collea on the judgment against ttat defendant

About Default Judgments

Rule 55 of the Federal Rules of GiMProcedure provides for a twatep processthat applies in most
caseswhen the defendant has not responded to the complaint

1. The plaintiffbegins byfiling a request for entry of defaultwith the Clerktogether withproof (usually
in the form of adeclaration) that the defendant has been served with the complaint.

If the derk approves and enters default against the defendant, then the defendant is no T able
to respond to the complaint without fist filing amotionto set asidedefault. See Rule 55(c)Once
default is entered, the defendant is considered to have admitted to every fact stated in the
complaint except for the amount of damages.

2. Once theCerk has entered defallt against the defendant the plaintiff may thenfile amotion for
default judgmentsupported by:
a. Adeclaration showing that the defendant was served with the complaint but did not file a
written responge within the requiredtime for responding AND

b. Adeclaration proving the amount of damages claimed in the complaint against the
defendant. Under Rule 54(c), the Court cannot enterdefault judgmentthat awards the
plaintiff more (money, relief, etc.) than the plaintif§pecifically aked for in the complaint.
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Special rules apply if the plaintiff seeka default judgment against any of the following parties:

A MINOr OF INCOMPELENT PEISON.......cevveeeeiiiiiiieiiiiiereeeeeeeeeeeeereeeeeeeeseesbeeneeeeees See Rule 55(b)
The United States government or its officers or agencies..........ccccc.ccoouunn.... See Rule 55(d)
A person senng in the military .............cccciiiiiii See 50 U.S.CApp.§ 521

A TOreigN COUNTIY.....oouveiii e e See 28 U.S.C. §1608(e)

The defendantshould file a responseo the motion for default judgmentand also appear at the hearing
if at all possible. The defendant usuallgpposes a motion for default judgment by challenginghe sufficiency
of service of the complaint, but can alsargue that the facts stated do not amount to a violation of the law
or that the amount of damages claimed by the plaintiff is incorredn general, the Court will not eter a
default judgment if analternative exists(for example, if the defendant has belatedly appeared and is willing
to defend against the case on the meritd)ecause it can be verynfair to the defendant.

Obtaining Relief FromA Default Or Default Judoent

A defendant against whom default or a default judgment has been entered may make a motion to set
aside the default or default judgment. Se®ule 55(c) of the Federal Rules of Civil Proceduie Courtwill
set aside anentry of defaultor a default judgmentfor good cause offor a reasonlisted in Rule 60(b)such
as mistake, fraud, newlydiscovered evidence, the judgment is void @any other reason that justifies relied

In either case, themotion must explainin detail your reasonsfor failing to respond to the complaint.To
learn about the requirements for motionssee Chapter 11 If a default or default judgment has been entered
against you, you can seek legal advice from the federal courthousegal Help Center$Chapter 2).

CHAPTER1
WHAT IS AMOTION AND HOW OMAKE OR RESPOND TO GNE

A motion is a formal request you make to thipgdge for some sort of action in your caséviost motions
are brought by parties, but certain motions can be brought by nparties.

In general, you do not need a main for clerical things like changing your address on the docket or
requesting copies.
Here are some common motions that may be filed at any point in a civil case
Motion for extension of time to file dcument
Motion to appear by ¢lephone
Motion for sanctions
Motion for appointment of counsel

Here are some spedcilized motions that are filed duringspecific phases of a civil case:

After filing a complaint: Motion to amend

Motion to dismiss

) Motion for a moredefinite statement

Motion to set aside default judgment

Motion to compel deposition/document production/response to

During dscovery: inter_rogatories _
Motion for a protective order

Motion for summary judgment

Before and during trial: Motion in limine
Motion for judgment as a matter of law

] ] Motion to set aside the verdict
After trial or judgment: Motion to amend or vacate the judgment
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Motion Terminology and Timeline
The party who f mdviagparty émorthieo ro t iesn@mtnipwng garties  aAr party
who does not want t he opmsingpaty 6 o be granted is the ¢
Civil Local Rule 7-2 and 7-3 set out the minimumtime periodsbetween each filing and the hearing

1. FEiling. The movingparty files a motion explaining whaaction he or she wants the Court to takand
whyThe moving party chooses as a hearing date a
motion calendar é schedul ed; t h amotich lihgelatemu s t be a°

2. Opposition. Theopposing partyfiles an opposition briefexplaining why it believes the Court should
not grant the moving partgs motion. It is due not later than 14 days after the motion filing date.

3. Reply.The moving partymay file, not later than 7 days after the due datér the opposition brief,a
reply briefin which it respondsonlyto the arguments made by the opposing par@y opposition brief.
After this is done, neither party can file any more documents about the motion without first getting
permission from the Coutr

4. Hearing After the motion and the briefs are filed, the Court can decide the motion based entirely on
the arguments in the papers, or it can hold hearing If the Court holds a hearing, each party will be
given a chance to talk to the court about therguments in their papers.The Court then announces
its decision in the courtroom or sends the parties a written decision.

Standard timeline for
a c¢civil moti on

What Are The Requirements For Motion Papers?

1. Rules 7(b) and 11 of the Federal Rules of Civil Proceduend Civil Local Rules-d through 7-10 set
the requirements for motions.If you do notmake your best effort tdfollow these rules, the Court may
refuse toconsideryour motion.For more information of the requirements for motions, you can seek
help from the federal courthousd_egalHelp Centers(Chapter 2).

a. A motion shouldbe made inwritingWhi | e you may be speaki|y t o make
motionsb ) dur i ng a h e armaystjlaskyou tb pui yaur motion im eriting.o u r t

b. All of the Courts rules about captions and the fomat of documents apply to motionsSee
Chapter 4 Civil Local Rule 22(b) requires that motions be no more than 25 pages long
(excluding declarations and exhibitsput some judges havéower page limits in their
standing orders It is important to stay vithin the page limit.

c. If you are themoving party,include your name, address, eail, and phone numberYou
must alsosign the motion tomeet the requirements of Rule 11 of the Federal Ruseof Civil
Procedure.Rule 11 forbidsparties to file motios that have no legal basis or are based on
too little investigation or on factknown to be false.

d. You can find detailed instructions ad forms forfiling a motion atcand.uscourts.gov/Legal
Help-CenterTemplates. T h e otiormpacketo offers a motion template that can be used for
many kinds of motions.

2. Civil Local Rules 2 and 7-5 require that all motions ©ntain the following

a. Name of the motion. For example:o0 P L A | 8SINIOTION FOR SUMMARD GMENT . 6

b. Hearing date and time Under the case number, type the date and time that the Couras
availableto hold a hearing on the motion( See o0How do | <choose a he:
this chapter.)Under Civil Local Rule-3, this date must be at lea$ 35 days after the motion
is filed. It will normally be the assigned judgs regular civil aw and motion day and time (for
example,Wednesdays at 2:30pm).
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