
GENERAL ORDER NO. 40

PROHIBITION OF BIAS

Prologue

The Court is committed to ensuring that all forms of bias and

prejudice are eliminated from the practice of law in our district.

Accordingly, the Court enacts the following General Order and shall

amend its local rules to implement the policy set forth herein.  It

should be noted that the General Order is intended to govern the

conduct of attorneys and litigants since existing law already

places a duty of fair treatment on judges and court employees.

While the enforcement procedures set forth in paragraphs (2)

through (6) apply only to attorneys, paragraph (1) calls upon all

participants involved in court business to treat all individuals

with respect and courtesy.

Duties and Procedures

(1) The practice of law before the United States District

Court for the Northern District of California must be free from

prejudice and bias in any form.  Treatment free of bias must be

accorded all other attorneys, litigants, judicial officers, court-

room jurors or support personnel.  The duty to exercise nonbiased

behavior includes the responsibility to avoid comment or behavior

manifesting prejudice or bias toward another.  This duty is owed by

all attorneys, judges, judicial officers and court personnel in

connection with cases pending before the district court.
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(2) The purpose of the facilitation process set forth herein

shall be principally to promote understanding and education through

voluntary peer review of biased behavior.  To implement the policy

set forth in paragraph (1), the Court shall appoint a committee of

attorneys practicing in the Northern District to constitute the

Advisory Committee on Professional Conduct ("the Committee").  The

roster of the Committee shall remain on file with the Clerk of the

Court.  It shall be the responsibility of the Committee, serving at

the discretion of the Court as an advisory adjunct, to hear com-

plaints of biased behavior and to provide a forum for the voluntary

resolution of conflicts of this nature.

(3) Upon being directly notified of an alleged violation of

paragraph (1) or upon referral from the Court, the chair of the

Committee shall, after consultation with the complaining party, ap-

point a member of the Committee or other appropriate, neutral fa-

cilitator who shall provide the parties a copy of this rule, and

then attempt to facilitate a resolution of the matter.  When deemed

necessary in a particular case by the Committee, the chair of the

Committee may appoint a facilitator who is not on the roster.  Par-

ticipation by the parties shall be voluntary, but the Court, by

this rule, encourages participation.  All matters that are the

subject of facilitation, including the names of the parties, shall

remain absolutely confidential.

(4) Attorneys are encouraged to resolve alleged violations of

paragraph (1) informally, without resort to the processes set forth
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herein.  If attempts at informal resolution fail or would be inap-

propriate, an alleged violation of paragraph (1) may be raised

through:  a) referral to the Committee; or b) formal presentation

to the Court.  When the matter has been presented to the Court, the

Court has discretion to send the matter to the Committee for facil-

itation.  However, nothing in this rule shall affect the Court's

inherent power to use its processes to ensure that the practice of

law before the Court is free from bias.  Where a Judge or Magis-

trate Judge is alleged to have engaged in biased behavior, enforce-

ment of paragraph (1) shall be made with reference to Title 28

U.S.C. §372(c) and to the Rules of the Judicial Council of the

Ninth Circuit Governing Complaints of Judicial Misconduct or

Disability.

(5) All communications by the parties and witnesses pursuant

to an investigation under this rule shall be deemed confidential.

Unless required by law, the Committee shall not retain written

records of the facilitation processes.  However, the Committee may

collect data on types of alleged violations or underlying anecdotes

that might be useful in educational programs, provided that the

identities of participants shall not be disclosed.

(6) Notwithstanding the foregoing, any violation of paragraph

(1) committed in the presence of the Court should be addressed

promptly by the Court.  Any violation, whether or not committed in

the presence of the Court (such as misconduct in the presence of

witnesses or jurors), that affects the integrity of the judicial
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process should be promptly raised with the Court.

ADOPTED: January 10, 1995


